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To Whom it may concern:





I am writing to express our concerns with the proposed changes to 36 CFR Part 215: Notice, Comment, and Appeal Procedures for Projects and Activities on National Forest System Lands, on behalf of the Ecology Center, Inc.  





We are generally concerned that these proposed regulations are not consistent with the Appeals Reform Act, which requires the Forest Service to provide such notice, comment, and appeal procedures for all projects that implement a forest plan. 





We are most concerned about the following proposed changes: 


allowing actions under appeal to be implemented immediately for allegedly “economic” reasons;


exempting some timber sales and other actions with known or suspected significant impacts from comment and appeal;


exempting project decisions made by the Secretary of Agriculture or USDA Under Secretary.  


 


We also note the numerous proposals and actions by the Bush Administration to “streamline” land management and planning on the national forests.  Some, but not all, of these administrative actions are part of the Bush Administration’s “Healthy Forests Initiative.” Other changes include: 


Proposed categorical exclusion of hazardous fuel reduction projects from National Environmental Policy Act (NEPA) documentation (proposed 12/16/02);


Proposed categorical exclusion of timber sales (proposed 1/8/03);


Proposed amendments to the National Forest Management Act (NFMA) regulations (proposed 12/6/02);


Guidance from Council on Environmental Quality concerning environmental assessments of fuel reduction projects (12/9/02);


Guidance from U.S. Fish and Wildlife Service and National Marine Fisheries Service concerning endangered species consultations on fuel reduction projects (12/10/02);


Interim Directive on NEPA Categorical Exclusions and Extraordinary Circumstances (8/23/02).





The Forest Service and Bush Administration must acknowledge and explain the drastic cumulative impacts of these regulatory changes to public involvement and environmental protection in the national forests.  The proposed appeals regulations are closely tied to all of these other directives and proposals.  For example, the proposed appeals regulations would exempt all categorically excluded projects from the Appeals Reform Act requirements for public notice and comment and administrative appeals.  The proposed categorical exclusion regulations, in turn, would exempt fuel reduction projects and some “small” timber sales from NEPA requirements.  The cumulative effect is to eliminate virtually any opportunity for the public to comment on or appeal many kinds of projects. 


 


We oppose the proposal to allow the Forest Service to use “loss of economic value” as a justification for going forward with implementation of actions that have been appealed. This is inconsistent with Section 322(e) of the Appeals Reform Act (ARA), which generally requires the Forest Service to stay implementation of timber sales and other projects while administrative appeals of those projects are under consideration. A stay is necessary in order to ensure that appeals are not rendered meaningless. The ARA allows the Chief of the Forest Service to grant exceptions authorizing immediate implementation of projects when there is truly an “emergency situation.”  Under the current ARA regulations, emergency situations are limited to ones that require urgent action such as responding to fire or flooding that threatens public safety, water quality, or wildlife habitat [36 C.F.R. § 215.10(d)].  The proposed regulations will allow virtually every timber sale to go forward during the appeal process, since the meaning of “substantial loss of economic value” is far too vague. Who defines “substantial?”





The proposed regulations would vastly expand the emergency exception by including “loss of economic value” as a criterion for granting an exception. Based upon our extensive experience, we are certain that this will lead to extensive Forest Service abuse of the proposed exception. This change would result in the widespread exemption of so-called “salvage” logging from the stay requirement. Loss of dollar value of logs because of the necessary environmental review process is not an “emergency.” The ecological benefits to soil and wildlife of standing and down dead trees are generally disregarded in NEPA analyses as the Forest Service struggles to understand the “ecosystem” part of “ecosystem management.” There is growing scientific consensus about the environmental impact of such operations. “Salvage” logging is the single most controversial and environmentally risky Forest Service management action. 





We also disagree with the proposal to exempt from appeal “small” timber sales that recently proposed Forest Service Handbook clauses would categorically exclude from NEPA documentation. Taking the position that such actions are known to have no impacts flies in the face of actual Forest Service and public experience on this subject and further demonstrates this is a public agency that cannot be trusted by the public. This portion of the proposal will certainly lead to lawsuits that demonstrate the agency is failing to consider cumulative effects, as required by NEPA. Also, the ARA requires the Forest Service to provide public notice and opportunity to comment on proposed projects, and these requirements apply to all “projects and activities implementing land and resource management plans.” In adopting the current 36 CFR 215 appeal regulations, the Forest Service recognized the controversial nature of timber sales on public lands and specified that all timber sales, regardless of size, be subject to ARA requirements. What has changed is the Forest Service willingness to listen to the public, not the controversy—indeed, the controversy has increased markedly since the original 36 CFR 215 appeal regulations were adopted.





The agency also proposes to categorically exclude thinning and other “hazardous fuels reduction projects,” regardless of size. Again, the impacts of such actions are subject of scientific controversy and uncertainty, and we are sure the process will be rife with Forest Service abuse. Why does the Forest Service want to take actions that will result in a large increase, rather than decrease, in federal court litigation? 





We are also concerned that the draft regulations propose further restrictions on public involvement by only allowing “specific substantive comments” on proposed projects. The proposed definition of “substantive comments” is far from precise, and again, will certainly lead to even more litigation as arbitrary Forest Service officials try to ignore public input on their forest management activities.


  


We strongly oppose allowing the Forest Service to evade the appeals process simply by having a Department of Agriculture official sign the decision document. The Forest Service attempted this in December 2001, when Under Secretary Mark Rey signed the Record of Decision for the Bitterroot Burned Area Recovery Project—one of the largest and most controversial logging projects ever proposed by the agency.  Environmental groups argued in federal court that this was an illegal end-run around the ARA, and U.S. District Court Judge Molloy agreed, sharply criticizing the agency’s maneuverings. The proposed regulations are in stark defiance of the court ruling in that case. Attempting to circumvent the law by creating a loophole in its regulations is symptom of an agency gone wayward.   





The proposal to allow no extensions on comment periods makes absolutely no sense. In our experience, there have been plenty of instances where the complex or controversial nature of a proposed action has led the line officer to specify longer than the normal comment period, or to extend what was first the normal comment period. Sometimes it is desirable simply because significant errors are discovered in NEPA documents. 





The proposed regulations must specify that NEPA documents and decision documents be mailed out promptly so that the public has the full comment or appeal period available. There have been several instances in our experience where the public has been short-changed because the Forest Service has been neglectful in its mailing of the EA, DEIS, or decision document even though legal notice has been published. 





The definition of “Appeal record” to include only “the Responsible Official's documentation of the informal disposition meeting” will be an avenue for biasing the Appeals Deciding Officer’s decision. If the Responsible Official’s interpretation of what went on at the meeting is allowed, then that of the appellants must also be allowed.





The proposed appeal regulation changes provide the perfect opportunity to clean up the process of what is and what is not part of the “Decision documentation.” The definition should state that the “decision documentation” be limited to those documents that are in the project file at the time of the decision, and also that a Project file Index (list of documents in the project file) is required which must be finalized and available at the time of the decision. This will also prevent the type of abuse we’ve noticed from time to time, and allows the public to know at the time of the decision precisely what documentation the Forest Service is relying upon in making its decision.





That there is already a lawsuit regarding the Forest Service’s failure to provide notice and comment on the EA prepared in the process of adopting its 2000 planning regulations, in combination with the proposed regulations and Forest Service Handbook 1909.12, section 31.1B(2)(f) reveals that the Forest Service is not interested in allowing public comment on adopting new forest planning regulations. What in the public comment record on the 2000 NFMA regulations has frightened the agency into the untenable position that it must hide its process from the public?





There are other potentially significant actions that the new regulations would propose to eliminate from public notice, comment, and appeal. In combination, the proposed regulations and Forest Service Handbook 1909.12, section 31.1B(7), these include sale of national forest land and land exchanges. Particularly the process of developing and approving land exchanges has been recently shown to be rife with abuse and extremely controversial recently.





In combination with the proposed regulations, Forest Service Handbook 1909.12, section 31.2(8) would allow “Short-term (one year or less) mineral, energy, or geophysical investigations and their incidental support activities that may require cross-country travel by vehicles and equipment, construction of less than one mile of low standard road (Service Level D, FSH 7709.56), or use and minor 


repair of existing roads.” This means such actions as seismic exploration with motorized vehicles, off-road in sensitive wildlife habitat, would not be subject to public notice, comment, or appeal. It becomes more and more clear in reading the “fine print” that the Forest Service wants to open up national forest land to uncontrolled industry exploitation without public consent!





It seems that the proposed regulations, by requiring actual signatures by members or representatives of each organization on a letter or appeal, wants to eliminate cooperative efforts by multiple public interest organizations. When multiple organizations are commenting on a proposal or appealing an approved action, this means the decision is particularly controversial and the Forest Service should take notice. 





This also contradicts the proposed electronic submission of comments and appeals, which recognizes the impracticality of always needing signatures. If there is doubt about whether a group or individual wishes to be on an appeal or comment, the contact information (required) on the letter or appeal will allow the Forest Service to figure that out.





The proposed regulations provide the opportunity to state that electronic submission of draft EIS comments be allowed. As they read, the propose regulations only deal with appeals and comment on EAs.





In regards to allowing submission of oral comments, the proposed regulations should define “agency function which is designed to elicit public comment” as any public meeting regarding a proposal. Generally, people already do not realize the difference between an “agency function which is designed to elicit public comment” and some other agency-held meeting on a proposal, and will be angry to discover their input at the latter is being ignored.





“Immediately when documented in a Record of Decision, after complying with the timeframes described in 40 CFR 1506.10(b)(2), for that portion of the decision determined to be an emergency…” This must also apply to actions analyzed in an EA, not just in an EIS, which the proposed regulations would do. Do you want merely perfunctory compliance with notice for public participation opportunities, or do you want the public to have all reasonable opportunities for review? The fact is, there have been large, controversial projects are written up in EAs, approved by DNs, and declared an “emergency” that have been successfully challenged in court.





The proposed regulations leave open the difficulty in defining “that portion of the decision that is changed” [Sec.  215.10(a) (2)] in regards to allowing the appeal of only a part of a decision. For example, this conflicts with NEPA regulations that recognize the connection between all parts of an action.





We also believe that all “insignificant” forest plan amendments must be subject to public notice, comment and appeal. Amending a forest plan is like amending a contract with the public. One-sided, arbitrary changes are illegal. If such “insignificant” forest plan amendments are appealable under 36 CFR 217, then clarify this.





“The publication date of the legal notice of the decision is the exclusive means for calculating the time to file an appeal. Appellants should not rely on dates or timeframe information provided by any other source.” The problem with this is, appellants usually do not live in the same town as the newspaper of record, and may have great difficulty in getting a copy of that specific day’s newspaper. We have overcome this by requesting from the Forest Service a photocopy of the legal notice from the project file. The regulations should make an exception for this “other source”—that being a dated photocopy of the legal notice provided by the Forest Service from the project files. If the Forest Service is too incompetent to provide the correct date or is being deceptive, then the public should not be shut out as a result.





“Within 45 days following the end of the appeal-filing period, the Appeal Deciding Officer shall issue a written decision to the appellant(s) concerning the disposition of the appeal. When an appeal decision is not issued within 45 days…” What does “issued within 45 days” mean? Mailed on the 45th day? Telephoned? “(T)he Responsible Official’s decision is deemed the final agency action and the appellant shall be so notified…” Be notified when?





“The appellant's signature is not provided, except for those appeals submitted electronically, which may be subject to verification of the author…” What does “verification of the author” mean, specifically?





Sec.  215.17(a) “Offer to meet. When an appeal is received, the Responsible 


Official must contact the appellant and offer to meet and discuss resolution of the issues raised in the appeal. This contact shall be as soon as practicable after the appeal is received.” The regulations should define “as soon as practicable.”


    


Sec.  215.17 (b) “Time and location of meeting. When an appellant agrees to meet, the initial meeting(s) shall take place within 15 days after the closing date for filing an appeal (Sec.  215.14).” We see no harm in allowing extension of this deadline, if both parties agree.





The proposed regulations should be clear in allowing an informal appeal resolution meeting be held by telephone—what good does it do to require appellants from various locations to drive many miles, only to be told by the Responsible Official, as is often the case, that he or she does not want to negotiate or change anything? 





Sec.  215.18(b)(1) “When an appeal decision involves instructions concerning new information or changed circumstances, the Responsible Official must follow the procedures in FSH 1909.15, section 18; and Sec. Sec.  215.3, 215.4, 215.10, and 215.11.” This appears to confuse what in reality is “new information” or “changed circumstances” to allow going forward with what may seem to be a “legal” part of a decision when it is in fact inextricably tied to what is really illegal. If the Forest Service perceives that “instruction” is needed, what is really needed is complete reversal.





The proposed regulations’ allowance of going forward with an action without making a formal, written determination on appeals does not comply with the Appeals Reform Act. Likewise, the Appeals Reviewing Officer’s review and written recommendation has been paid for by the public, it should always be made public—not only in those cases where the Appeals Deciding Officer agrees.





Sec. 215.19 “The Appeal Deciding Officer has the discretion to appoint a  representative from those listed on an appeal to act on behalf of all  parties to that appeal.” This is illegal on the face of it—the Appeal Deciding Officer cannot designate someone to act on behalf of a distinct party on the same appeal to act on another group’s behalf. This seems to reflect on the experiences we’ve had with multiple groups being on a single appeal, where the Forest Service Responsible Official is too lazy to contact a representative of each organization, or doesn’t want to face the fact that their decision is not popular with many segments of the public. 


 


“In cases involving multiple appeals of a decision, the Appeal Reviewing Officer may consolidate appeals and issue one or more recommendations.” This conflicts with the clause that stated the Appeal Deciding Officer is the one who decides which appeals to consolidate.








In closing, we strongly urge the Forest Service to withdraw this proposal to weaken the Appeals Reform Act regulations.  The proposal is fundamentally flawed, undemocratic, and betrays the public, which deeply cares about National Forests. We are entitled to a stronger voice in national forest management, not less. Citizens should not be denied the opportunity to express their views about proposed Forest Service management projects, and to challenge agency decisions with which they disagree.  


 


 


Sincerely, 


 





Jeff Juel


Ecosystem Defense Director


�PAGE  �7�














