Susan Jane Brown says:





1. The USFS seems to claim that the direct sediment input from timber harvest in addition to any other sources of sediment will be sufficiently mitigated by the use of Best Management Practices (BMPs).  EA, 16.  While the use of BMPs is to be encouraged in timber projects, Appellants note that the use of these measures are not themselves sufficient to ensure compliance with the Clean Water Act (CWA).  Northwest Indian Cemetery Protective Ass'n v. Peterson 795 F.2d 688, 697 (9th Cir. 1986) (holding that compliance with BMPs does not equate to compliance with the CWA).  Indeed, the USFS assumes that the implementation of BMPs will sufficiently mitigate any problems that the proposed project will have on aquatic systems, but offers no proof of this assertion.  Consequently, this assumption is flawed and violates the law.





2. A recent USDA Office of the Inspector General Report concluded that reliance on speculative mitigation measures in order to reach a FONSI significantly compromised environmental quality.  OFFICE OF INSPECTOR GENERAL, U.S. DEPT' OF AGRIC., EVALUATION REPORT NO. 08801-10-AT: FOREST SERVICE TIMBER SALE ENVIRONMENTAL ANALYSIS REQUIREMENTS (1999).  The OIG concluded that:





"Applicable mitigation measures contained in 10 of 12 decision notices and referenced environmental assessments reviewed, were not always implemented.


In addition, mitigation measures were either omitted or incorrectly incorporated into 4 of 12 accompanying timber sale contracts.  These mitigation measures are designed to reduce the adverse impacts of timber sale activities on the environment.  Generally, mitigation measures were not implemented due to district personnel (a) not being familiar with the mitigation measure contained in the environmental documents, (b) not adequately monitoring actual implementation of the mitigation measures, (c) not comparing timber sale contract clauses with the applicable environmental documents and, (d) oversight.  As a result, streams, wildlife habitat, heritage resources, water quality, and visual quality were or could be adversely affected.  In addition, "Findings of No Significant Impact" conclusions (i.e. that there was no significant affect on the quality of the human environment) were questionable . . . Timber sale field visits disclosed that mitigation measures designed to protect key resource areas were not adequately implemented.  The measures involved mitigation of riparian areas and stream management zones, wildlife habitat, heritage resource sites, visual quality, and soils."





Until the USFS is able to substantiate its proposed mitigation measures -


i.e., that they are appropriate, will be implemented, and will be effective - the agency must withdraw the proposed project.








Bryan,





I think one of the defining NEPA cases on BMPs and mitigation measures


(perhaps now reclassified as integrated design features) was in the 9th


Circuit about the Trinity NF's G-O Roads case, titled Northwest Indian


Cemetery Protective Ass’n v. Peterson, 795 F.2d 688 (C.A.9 (Cal.) 1986) rev’


d 108 S.Ct. 1319, 485 U.S. 439, 99 L.Ed.2d 534 (U.S.Cal. 1988).  This case


is on Bensman's CD.





"3. Mitigation Measures





The applicable regulations require that an EIS discuss “[m]eans to mitigate


adverse environmental impacts” of the proposed action.  40 C.F.R. Sec.


1502.16(h).  The Chimney Rock and Blue Creek EISs discuss mitigation


measures in part, but neither EIS analyzes the mitigation measures in detail


or explains how effective the measures would be.  A mere listing of


mitigation measures is insufficient to qualify as the reasoned discussion


required by NEPA.   See Adler v. Lewis, 675 F.2d at 1096.  The district


court’s conclusion that the EISs are inadequate for this reason is sound."





and ...





"III Water Pollution Control Act





...





The government first argues that the [State Water Control Board] standards


established in the Plan are no longer applicable to the Forest Service.  It


contends that these standards were superseded because California and the EPA


accepted the Forest Service Best Management Practices (BMPs).  The


government claims that these BMPs are the applicable water quality standards


for the Forest Service.





The BMPs, however, are merely a means to achieve the appropriate state Plan


water quality standards.  There is no indication in the Plan or in the


agreements between the Forest Service and the Water Quality Control Board


that the BMPs were to be considered standards in and of themselves.


Adherence to the BMPs does not automatically ensure that the applicable


state standards are being met.  The district court found that the state


standards would be violated if the Forest Service projects were implemented


as described in the EISs.  This finding is not clearly erroneous. (FN10)"





Rene





