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                                                                                                                                   3723 Holiday Drive

                                                                                                                                   Olympia, WA 98501

                                                                                                                                   360-570-9309 (v)

                                                                                                                                   360-570-9310 (fx)

                                                                                                                                   nlawrence@nrdc.org

January 31, 2003

Via E-mail

Healthy Forests Initiative

c/o US Forest Service Content Analysis Team

P.O. Box 221150

Salt Lake City, UT  84116

Re:  Proposed Categorical Exclusions for Fire Management Activities

The Natural Resources Defense Council (NRDC), on behalf of its more than 550,000 members nationwide, submits these comments on the Proposed Categorical Exclusions for Fire Management Activities (the “Fuels CE”), published on December 16th, 2002, at 67 Fed. Reg. 77038-77044, and proposing changes to the Forest Service Handbook and Department of Interior Manual.  We and our members have a long history of interest in and involvement with National Forest System, Bureau of Land Management (BLM), National Park Service (NPS), and U.S. Fish & Wildlife Service policies and rulemaking.  We and they are intensely concerned for the welfare of the federal lands, and the natural values that they – almost uniquely among U.S. lands – still harbor.  Thank you for this opportunity to comment.  

INTRODUCTION AND SUMMARY.

Though Categorical Exclusions (CEs) were initially designed for administrative actions that could not, by their nature, have an impact on the environment, NRDC does not oppose use of CEs for actions in the physical environment with truly de minimis effects.  Some fuels reduction work, because of its small size, light-touch design, and benign location, should be able legitimately to be conducted under a CE.  However, the wide-open exclusions you propose for many varieties of activities are ill-advised, inadequately substantiated in the record, and illegal.  We ask that you withdraw the proposal, replace it with one or more tightly defined and circumscribed categories, and assemble a record of real-world analysis that shows it or they will not occasion any significant impacts alone or together with similar projects, a standard the current proposal fails by a wide mark.

In summary, the proposed CEs cover activities whose impacts are not merely highly uncertain, but can also be actively harmful.  Thinning for fuels reduction may have the opposite effect from that desired, increasing subsequent fire behavior.  It can also cause a variety of collateral harms to the physical environment.  Post-fire rehabilitation can also cause similar environmental impacts.  The proposed CEs do not have the limitations on size, intensity, and location that would be needed to create a prima facie case for their legitimacy and legality.  Purported restrictions on their use, including consistency with the Western Governors’ Association 10-Year Comprehensive Strategy and Implementation Plan, absence of extraordinary circumstances as defined by the agencies, and limitation to temporary roads, do nothing to remedy these defects.  Moreover, the record the agency has offered for this rulemaking does not show that the activities covered by the CEs have been in the past or will be in the future environmentally benign.   

THINNING COVERED BY THE PROPOSAL HAS UNKNOWN IMPACTS AND NEEDS CONSCIENTIOUS ENVIRONMENTAL REVIEW.

The effects of the thinning allowed under the proposed fuels reduction CE are highly uncertain, and therefore in special need of environmental review, rather than an exemption.  As an eminent panel of fire ecologists recently wrote to President Bush:
In summary, fire threats in western forests arise from many causes, and solutions will require a suite of treatments adjusted on a site-by-site basis. …  [N]either the magnitude of the problem nor our understanding of treatment impacts would justify proceeding in panic or without thorough environmental reviews.

Christensen, et al. 2002.
  These scientists did not conclude that only passive management or non-mechanical treatments could be appropriate.  Rather they warned of the importance of carefully analyzing site specific factors when fuels reduction through mechanical thinning is attempted:  “responding to this fire situation requires thoughtfulness and care.”  Ibid.      

The most fundamental reason for care and environmental review in using thinning for fuels reduction is the gaping lack of empirical studies of its effectiveness as applied in the field.  Christensen, et al. note that “[t]he most debated response to alleviating future fires – mechanically thinning trees – has had limited study.”  Ibid.  Researchers for the federal government’s Joint Fire Science Program pointed out last year that “[t]he lack of empirical assessment of fuel treatment performance has become conspicuous.”  Omi & Martinson, 2002.
  The authors, after canvassing the existing scientific literature concluded that, other than theirs, only one lone study “included both statistical analysis and comparison of stand conditions in treated and untreated areas such that differential fire effects could be directly related to the intensity of fuels manipulation.”  Ibid.

Numerous other reviews and reports, many of them generated by the federal government, confirm the scientific uncertainty surrounding how thinning actually affects subsequent fire intensity.  For example, a Department of Interior publication states that “[s]cant information exists, however, on the efficacy of fuel treatments for mitigating wildfire severity.”  U.S. DOI, 2002.
  An Environmental Assessment published by Grand Canyon National Park reports that “methodologies appropriate for returning ‘natural’ forest function and process are the subject of considerable debate.”  National Park Service, 2002.
  One U.S. Forest Service Publication notes that “although restoration techniques have been tested at the stand level, we do not really have landscape-level knowledge yet.”  Rapp, 2002.
  And another understates “[s]ome uncertainty … surrounds management treatments.”  U.S. Forest Service, 2002.
  This document continues:  “At landscape scales, the effectiveness of treatments in improving watershed conditions has not been well documented.”  Ibid, p.34.  And the Forest Service’s most recent intensive retrospective examination of the relationship between fuel reduction activities and subsequent fire intensity found no systematic benefit:  “[E]ach of the different types of fuel

modification encountered by the Hayman Fire had instances of success as well as failure in terms of altering fire spread or severity.”

A graphic illustration of how projected treatment effects are unreliable is provided by the Spencer Lomas Timber Sale in South Central Oregon.  This project is featured on the White House web site on “healthy forests” as its prime example of how appeal and litigation delays put forests at risk from wildfire.  However, photographs taken at the Spencer Lomas project, after it burned in the 2002 Squires Fire, show thinned stands that burned very hot.  See attached Exhibits B and C.
  Conversely, nearby stands that had been slated for fuels reduction thinning but were still untouched at the time of the fire, show a cool burning, non-lethal ground fire.  See attached Exhibits D and E.  

This lack of reliable information from which to justify thinning for fuels reduction without site specific analysis extends to every aspect of the issue.  The general frequency of past fires and the “natural” density of trees in various types of landscapes remain controversial.  See, e.g., Sierra Nevada Ecosystem Project, 1996.
  The perception that lethal fire has greatly increased in frequency does not necessarily hold true for wide areas of the West.  A Forest Service assessment of changes in the Interior Columbia River Basin from pre-settlement to modern times, concludes that “[l]ethal fire regimes, that kill the upper layer of vegetation, increased 17 percent in the Basin.”  Quigley et al, 1997.
  As a general matter, it is problematic to extrapolate just how dense or sparse forests actually were in pre-settlement times.
  And current Forest Service-DOI estimations of “Condition Class” to show where conditions have changed most significantly from pre-settlement fire regimes, are completely inadequate for site specific location of remedial efforts.  The agencies themselves note that:  “While the coarse-scale assessment of Fire Condition Classes provides a useful first-approximation of national level risk, its analysis scale and resolution of data are not sufficient to estimate local and regional-levels of risk.”  U.S. DOI & USDA 2002.

THINNING CAN AGGRAVATE FIRE RISKS

The need for careful study of fuels reduction projects is heightened by the fact that they can increase, rather than decreasing, subsequent fire effects.  Christensen, et al., 2002 (supra note 1) summarize the situation:  “Although a few empirically based studies have shown a systematic reduction in fire intensity subsequent to some actual thinning, others have documented increases in fire intensity and severity.”  A Forest Service science publication reports:  “Depending on the type, intensity, and extent of thinning, or other treatment applied, fire behavior can be improved (less severe and intense) or exacerbated.”  Graham, et. al, 1999.
  A report of the Secretaries of Agriculture and Interior to the President warned that “the National Research Council found that logging and clearcutting can cause rapid regeneration of shrubs and trees that can create highly flammable fuel conditions within a few years of cutting.  Without adequate treatment of small woody material, logging may exacerbate fire risk rather than lower it.”  U.S. DOI and USDA, 2000.
  And a series of studies from the scientific literature shows post-thinning increases in fire intensity and/or spread.

A real world illustration of this phenomenon comes from the Ninth Circuit Court of Appeal’s review of the record for the Douglas Fire Bark Beetle Project of the Colville and Panhandle National Forests.  The Court found that “risk of fire during the first few years of timber harvest under the Project will actually be greater than the risk of fire if no action is taken.”
    

THINNING CAN HARM OTHER ENVIRONMENTAL FACTORS.

Thinning “can also significantly alter nutrient storage and turnover in the modified stands.”  Graham, et al, 1999 (supra note 14).  Especially on dry sites this can cause nutrient shortage and damage site productivity.  Ibid.  This and many other adverse consequences to soil, ecological processes, wildlife, and other elements of the natural environment are associated with logging, including thinning.  See, generally,  

Ercelawn, A., 1999
; and Ercelawn, A., 2000
.  For example, “[s]alvage or thinning operations that remove dead or decayed trees or coarse woody debris on the ground will reduce the availability of forest structures used by fishers and lynx.”  Bull, E., et al, 2001.
  Conversion of closed canopy stands to more open conditions may reduce habitat quality for fishers, and loss of understory structural diversity would be detrimental to lynx prey, while the increased human presence and other disturbance factors associated with fuels reduction are “likely to have an adverse effect on rare forest carnivores.”  Ibid.  

POST-FIRE ‘REHABILITATION’ ACTIVITIES CAN ALSO CAUSE SERIOUS ENVIRONMENTAL HARM.

Although the agencies’ intent with regard to the post-fire rehabilitation CE proposed is unclear, the language of the proposal is broad enough to encompass mechanical removal of trees.  Use of a CE for any substantial salvage logging is unjustifiable because, as Forest Service researchers have concluded, salvage logging spreads exotic species, causes erosion, and reduces wildlife usage, among other harms.
  Post-fire soils are particularly susceptible to logging damage and associated loss of productivity.
  Scientists both inside and outside the Forest Service agree there is little or no evidence that post-fire logging reduces the risk of later reburn, and warn that site-specific factors are critical in assessing the impacts of salvage logging.
  Thus Starr and McIver (supra note 21) conclude that “postfire logging is certain to have a wide variety of effects, from subtle to significant, depending on where the site lies in relation to other postfire sites of various ages, site characteristics, logging methods, and intensity of fire.”   And another Forest Service publication notes that “[t]raditional salvage harvests do little to reduce crown fire hazard” and “the potential for severe fire may actually be increased, if the fuels are not reduced.”

PURPORTED CONDITIONS ON USE OF THE PROPOSED CEs WOULD NOT CURE THESE DEFECTS. 

The nominal limits on use of the proposed CEs would not cure these defects.  The fuels CE would be used only where consistent with the Western Governors’ Association (WGA) 10-Year Comprehensive Strategy and Implementation Plan.  The language of the proposed CEs does not explain what the WGA Strategy and Plan require, nor how consistency would be met.  However, Forest Service contact David Sire supplied this explanation:  

The categorical exclusions will apply to projects meeting any of the goals and guiding principles of the 10-Year Strategy. The four goals are:
1. Improve Fire Prevention and Suppression 

2. Reduce Hazardous Fuels     

3. Restore Fire-Adapted Ecosystems 

4. Promote Community Assistance 

The three guiding principles are:
1. Priority setting that emphasizes the protection of communities and other high-priority watersheds at-risk. 

2. Collaboration among governments and broadly representative stakeholders 

3. Accountability through performance measures and monitoring for results.

This clarification, counting as consistent any project that meets even one goal, for example no. 2, would ensure that all fuel reduction projects necessarily were deemed by the federal government to be consistent with the WGA Strategy and Plan.


Nor would the Forest Service’s “extraordinary circumstances” rule, or the assurance that CEs would not be used where wilderness suitability would be impaired, necessarily limit the use of the fuels CE.  The Forest Service interprets its extraordinary circumstances rules so that the presence of an extraordinary factor does not trigger the protections of documentation under the National Environmental Policy Act (NEPA) and public review.  Rather, an agency official would make an in-house determination of whether or not impacts from or to the factor could be significant.
  Similarly, an in-house determination would be made on whether wilderness suitability would be adversely affected.  These, however, are exactly the sorts of decisions that NEPA contemplates will be made in a public Finding of No Significant Impact, after review and public comment.  Made out of the light of day, they are prone to letting problems be “swept under the rug,” a central reason that Congress understood NEPA was needed.


The limitation that new road construction in connection with CEs would be only “temporary” is similarly inadequate.  Three years ago the Forest Service found that temporary roads can have the “same long-lasting and significant ecological effects as permanent roads.”
  The U.S. Department of Justice has recently affirmed this, in its Memorandum in Support of Motion for Summary Judgment in Billings County v. Veneman, U.S. Dist. Ct., D. N.D., Civ. No. A1-01-087, dated Aug. 9, 2002, at page 49.  

THE AGENCIES’ RECORD FOR THESE CEs DOES NOT SUPPORT THEM.


The agencies incorrectly rely on a spreadsheet tally of some 3,000 projects as proof that new projects authorized to go forward without NEPA review under the CEs will reliably avoid environmental impacts.  The large majority of reviewed projects is small scale and may well be appropriate for a CE.  However, the lack of limitations on size, intensity, or location in the proposed CE means that future projects need not be remotely like those included in the spreadsheet.  Therefore, the agency cannot rely on past performance as a guide to future impacts, and the need for NEPA review or not; the two groups may well be apples and oranges.
  


Equally seriously, the spreadsheet does not appear to reflect much actual on-the-ground monitoring of impacts to environmental factors, such as soil compaction, spread of exotics, usage by disturbance-averse and/or interior-adapted wildlife species, or in-stream turbidity.  NRDC made spot inquires on some of the larger-acreage mechanical fuels treatment projects.  Not surprisingly, given their recent completion, a number of projects did not have monitoring completed.  The Sequoia National Forest, for example, wrote us back that none of the three projects we inquired about – the Hotel A, McGee, and Dry Eshom – had completed monitoring.  See Exhibits G and H (Sequoia personnel did report that partial monitoring had been undertaken for McGee and Dry Eshom but they had not supplied us with it by the filing deadline for these comments).  The Klamath National Forest referred us to forestwide monitoring on its website for some projects, but the forestwide reports had no information specific to the projects.  See Exhibit I.  The Klamath also reported that it had no record of the other project we inquired about.
  Other forests, like the Plumas and Modoc National Forests, reported that the only monitoring documents that existed for projects about which we inquired were the “daily logs” filled out during contract operations by Forest Service staff, not records of the projects’ actual impact on environmental factors.
  In other instances, our efforts to obtain information or records did not generate a response from the agency, as with calls to the Eldorado and the Wallowa-Whitman National Forests about projects included in the agencies’ spreadsheet.


For a number of projects, indeterminable within the comment period, on-the-ground impacts even if conscientiously monitored would not be a good indicator that NEPA review was irrelevant.  These are projects like the Indian Creek Fuels Management Project of BLM’s Gunison Field Office in Colorado, where the project was changed, lessening its potential for environmental impacts, as a result of citizen input during the NEPA process.  If these projects indicate anything, it is the value of continued NEPA documentation and public involvement.

CONCLUSION.


The agencies’ current proposal ignores the grave uncertainties about the outcome of thinning projects, does not include the criteria needed to ensure its use will be restricted to cases where environmental impacts will be insignificant, and is based on a slapdash record missing reliable information about the most important question, i.e. what are the actual on-the-ground, near and long term impacts, individual and cumulative, from projects like those we intend to exempt from NEPA review.  As such it must be withdrawn, retooled cautiously, and substantiated with a much more careful and informative record.  A supportable CE for fuels reduction and post-fire rehabilitation will be limited in scale, unlike the massive CE already in litigation over the Rodeo-Chedeski salvage plan.  It will be restricted to small diameter trees (with the possible exception of those immediately adjacent to structures), because removing larger ones may increase fire risks, while the small ones create the “core of the fuels problem”
 and their removal is most likely to have a remedial effect.
  It will ensure that any cutting in dry forests is accompanied by burning, because otherwise it is much more likely to be ineffective.
  It will utilize low impact equipment and focus on “already logged and altered ecosystems” as the WGA insisted was essential to a collaborative outcome.
  It will mandate site specific information about what the pre-settlement and ecologically sustainable forest type and stocking levels were, to avoid trying to convert mid- to upper elevation cool sites, including north facing slopes, to widely spaced pine, as the Stices Gulch Timber Sale on the Baker District of the Wallowa-Whitman National Forest apparently does.  And it will require that entry into sensitive areas receive plenary NEPA review.


Again, we thank you for the opportunity to comment on this proposal.

Respectfully,

     /s/

Nathaniel S.W. Lawrence

Amy Mall
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From: David E Sire [mailto:dsire@fs.fed.us]

Sent: Monday, January 06, 2003 9:38 AM

To: Mall, Amy

Subject: requested information





Attached is a response to your question concerning the phrase "consistent

with the framework described in 'A Collaborative Approach for Reducing

Wildland Fire Risks to Communities and the Environment 10-Year

Comprehensive Strategy Implementation Plan.'"

(See attached file: 2002_12_31_relationship_to_comprehensive strategy.doc)

(Embedded image moved to file: pic29932.gif)

Dave Sire

Ecosystem Management Coordination

USDA Forest Service

(202) 205-2935

(202) 205-1012 fax





(703) 283-6065 cell phone

dsire@fs.fed.us



What does the agency mean by the phrase: “The hazardous fuels reduction categorical exclusion will only apply to projects identified in a manner consistent with the framework described in A Collaborative Approach for Reducing Wildland Fire Risks to Communities and the Environment 10-Year Comprehensive Strategy Implementation Plan?”

The categorical exclusions will apply to projects meeting any of the goals and guiding principles of the 10-Year Strategy. The four goals are:

1.	Improve Fire Prevention and Suppression 

2.	Reduce Hazardous Fuels     

3.	Restore Fire-Adapted Ecosystems 

4.	Promote Community Assistance 

The three guiding principles are:

1.	Priority setting that emphasizes the protection of communities and other high-priority watersheds at-risk. 

2.	Collaboration among governments and broadly representative stakeholders 

3.	Accountability through performance measures and monitoring for results. 

The Implementation Plan has a three-tiered organizational framework or structure that facilitates collaboration among governments and stakeholders at the Local, State/Regional, and National levels.  These levels are based on the participants’ scope of decision-making, management responsibility and/or interest rather than traditional governmental hierarchies and allow federal, state, tribal and local governments to be represented at each level.

At each of the three framework levels, the focus will be on:

·	Planning. 

·	Prioritizing actions and implementation responsibilities. 

·	Timely decision making, particularly for implementing projects and activities. 

·	Tracking performance, monitoring and assuring that projects and activities are consistent with relevant science and new information. 

·	Communicating to the public the goals, tasks and outcomes of the 10-Year Strategy and the Implementation Plan. 

For example, a project planned, prioritized, decided, implemented, monitored, and communicated collaboratively among governments and stakeholders (local, state/regional, and national levels) to restore a fire-adapted ecosystem and improve fire prevention would be consistent with the 10-Year Comprehensive Strategy Implementation Plan.
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g@«- United States Forest Sequoia National Forest 900 West Grand Avenue
%&} Department of Service Porterville, CA 93257
Agriculture (559) 784-1500

(559) 781-6650 TDD

File Code: 5150-1
Date: January 28, 2003

Mr. Lincoln Else

Natural Resource Defense Council

1200 New York Avenue, NW, Suite 400
Washington, DC 20005

Dear Mr. Else:

Enclosed is the environmental documentation for the Dry-Eshom and McGee fuel reduction
projects. You also asked for documentation of the effectiveness of any mitigation measures.
The monitoring for effectiveness of mitigation measures has not been completed. The Dry-
Eshom project is not complete. The McGee project was completed in 2002 and is going through
its first winter.

Sincerely,

j“; ;‘ 2 ,’;’
AARON O. GELOBTER
Fire Management Officer

Enclosures

B G
Caring for the Land and Serving People Printed on Recycled Paper w
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?LT.‘L% United States Forest Klamath Goosenest Ranger District
‘gw‘s Department of Service National 37805 Highway 97
( “ Agriculture Forest Macdoel, CA 96058

(530) 398-4391

(530) 398-5744 TDD

File Code: 1950
Date: January 24, 2003

Lincoln Else

Natural Resources Defense Council
1200 New York Avenue NW
Washington DC, 20005

Dear Mr. Else,

This letter provides information in response to your conversations with Emelia Barnum on
January 15 and 22, 2003. Your request for documentation (of no significant impact to the
environment) and monitoring is enclosed. You will find a copy of the Decision Notice, Finding
of No Significant Impact, Environmental Assessment,and maps for Bogus and Kelley Pass. Ross
Mechanical Thin is also called Military Pass Pre-Commercial Thin; the Decision Memo for
Military Pass Pre-Commercial Thin is enclosed. Forest monitoring can be found on the Klamath
National Forest website at www.r5.{s.fed.us/klamath/mgmt/reports/monitor.html. Ihope this
meets your needs. Thank you for your interest in the Goosenest Ranger District.

Sincerely,

LAURA ALLEN
District Ranger

Enclosures:  Decision Notice/Finding of No Significant Impact, Bogus Thin-Chip Timber Sale (9/21/98)
Environmental Assessment for the Bogus Thin-Chip YG Timber Sale (6/30/98)
Decision Notice/Finding of No Significant Impact, Kelley Pass YG Thin Timber Sale (9/21/98)
Environmental Assessment for the Kelley Pass YG Thin (7/7/98)
Decision Memo, Military Pass Pre-Commercial Thin/Release (dated 9/30/02, signed 10/2/02)

& G
Caring for the Land and Serving People Printed on Recycled Paper
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United States Forest Sequoia National Forest 900 West Grand Avenue
Department of Service Porterville, CA 93257

Agriculture (559) 784-1500
(559) 781-6650 TDD

File Code: 5150-1
Date: January 24, 2003

Mr. Lincoln Else

Natural Resource Defense Council

1200 New York Avenue, NW, Suite 400
Washington, DC 20005

Dear Mr. Else:

Enclosed is the environmental documentation for the Hotel A fuel reduction project. You also
asked for documentation of the effectiveness of any mitigation measures. The monitoring for
effectiveness of mitigation measures has not been completed, because the project is on going.

We are gathering the environmental documentation for the McGee and Dry-Eshom fuel
treatment projects and will send it to you next week.

Sincerely,

v

AARON O. GELOBTER
Fire Management Officer

Enclosures

S|  5.A
E‘ ' Caring for the Land and Serving People Printed on Recycled Paper "’
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