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=====  A message from the 'appealist' discussion list  =====





Steve,





The Forest Service's procedures for addressing impacts for species proposed


for listing is at Forest Service Manual (FSM) 2671.45b. This discusses


"conferencing", the informal procedure done for proposed species. This


section states, in part:  





"Conference with the U. S. Fish and Wildlife Service or the National Marine


Fisheries Service is mandatory when the Forest Service determines that a


Forest Service action is likely to jeopardize the continued existence of


any species proposed for listing or is likely to result in the destruction


or adverse modification of critical habitat."





FSM 2671.45c spells out the formal consultation process for listed species.


This section makes this activity mandatory. Such consultation is required


by section 7 of the ESA.





The Forest Service is not always bound by its own regulations, especially


if such regs have not undergone a formal rule-making procedure with public


comment. I understand that case law goes both ways on this issue -- i.e.,


that courts have not always held that the Forest Service is bound by its


procedures (for at least the ones that have not undergone rule making).





Rocky





At 10:46 AM 9/29/99 -0600, Boyd wrote:


>


>=====  A message from the 'appealist' discussion list  =====


>


>	ESA does not require the FS to formally consult with FWS until a species


>is actually listed. However, I understand that the FS has adopted


>regulations that require such consultation after a rule is published by FWS


>proposing a species. Since the FS is bound by its own regulations, I would


>like to find the provision. My issue involves the July 8, 1998 rule for the


>lynx. 


>	I do not have access to a current hardcopy of either the FSH or the FSM


>and I cannot seem to find my answer in the web versions, as posted.


>


>Thank you,


>Steven Hannon


>


