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===== A message from the 'appealist' discussion list ===== 





Matt et al;





40 CFR 1500.1(b) requires that "NEPA procedures must insure that environmental information is available to public officials and citizens before decisions are made and before actions are taken." 





40 CFR 1500.2(c) requires the agency to "Integrate the requirements of NEPA with other planning and environmental review procedures required by law or agency practice so that all such procedures run concurrently rather than consecutively."





40 CFR 1501.7(a)(6), although speaking to the requirements of an EIS, requires the agency to "Identify other environmental review and consultation requirements so the lead and cooperating agencies may prepare other required analyses and studies concurrently with, and integrated with, the environmental impact statement as provided in 1502.25."





I believe we should always argue that a FWS biological opinion is required BEFORE a decision is rendered, whether it is an EA or and EIS. Obviously, the deciding officer and the public must benefit from the expertise of FWS prior to the decision or the consultation process is a moot exercise.





What if FWS either disagrees with the agency's proposed alternative and proposes other reasonable and prudent alternatives, or sets forth legally required "reasonable and prudent measures" or legally required "terms and conditions" in its incidental take statement as part of the biological opinion? The agency would then have to back up and redo/modify its decision to incorporate FWS's terms in order to not violate the ESA, which is why 40 CFR 1500.1, 1500.2 and 1500.7 require that such consultation run concurrently with the NEPA process, not consecutive to it.





Good luck,





Keith





Here is a ruling we got from the Southern Region on the issue on March 3,


1995:





RE:	Appeal 95-08-00-0054 of District Ranger James D. Manner's November


23,1994, Decision of the Carrington Branch Resource Analysis Unit (RAU)


Timber Sale, Morehead Ranger District, Daniel Boone National Forest





* * * *





Issue 12.	Whether the appropriate consultation procedure with the U.S. Fish


a Wildlife Service was followed. [Reference IV.A.]





Discussion





On page 17, you state, "Even though there are endangered species present in


the sale area, the Forest Service failed to consult with the U.S. Fish &


Wildlife Service on this project, in violation of the ESA."





The ESA and FSM 2671.44, Section 7, consultation procedures states that


written concurrence is required when a determination is made that a listed


species is not likely to be adversely affected. Analysis File F contains the


BE which makes this determination for the endangered Indiana Bat; the BE is


signed on November 22, 1994 which predates the decision by one day.





You correctly observed that the District Ranger did not follow proper


consultation procedures he failed to seek concurrence prior to signing his


decision. However, the transmitted record includes in Analysis File F a


January 23, 1995 letter from the District Ranger to the Fish and wildlife


Service requesting concurrence, a copy of which is attached. The Fish and


Wildlife Service, on February 28, issued a concurrence letter, a copy of


which is attached. This letter indicated that the restriction on the logging


season included in the BE, in order to avoid disturbance of the maternity


roost trees for the Indiana bat, was inadequate; the FWS indicated that the


restricted time should be expanded from May 15 through August 15 to late


March through mid-September.





Finding





I find that the District Ranger failed to follow appropriate consultation


procedures of the ESA prior to issuance of his decision.








*  * *





CONCLUSION





Based on the discussions above and the ARO's recommendation, I conclude that


the District Ranger has not adequately addressed in the record each of the


issues that you raised. Therefore, I am reversing the decision and directing


the District Ranger to revise the EA, and issue a new decision that includes


proper consultation and appropriate mitigation measures for the protection


of the endangered Indiana bat.





This constitutes the final administrative determination of the Department of


Agriculture.





Sincerely,





ROBERT C. JOSLIN


Appeal Deciding Officer


Regional Forester





>


>>


>>Is this in strict compliance with NEPA?  Probably.


>>





I'd say no as what they are doing clearly violates this requirement:





NEPA procedures must insure that environmental information is available to


public officials and citizens before decisions are made and before actions


are taken. The information must be of high quality. Accurate scientific


analysis, expert agency comments, and public scrutiny are essential to


implementing NEPA. Most important. NEPA documents must concentrate on the


issues that are truly significant to the action in question. rather than


amassing needless detail.


40 CFR 1500.1(b)





