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=====  A message from the 'appealist' discussion list  =====





This is the same "guidance" which we got a copy of last year from the RO


here in NM.  I then sued them in several cases (some still pending) claiming


that the guidelines were illegal or if not illegal, were being applied in an


arbitrary and capricious manner.  We have been settling these cases with DOJ


after they agreed to grant the fee waivers and provide the records.  We


decided to settle rather than prolonging litigation on the guidelines, while


telling the agency that we will continue to sue on a case-by-case basis


until they stop abusing the guidelines, or act to rescind them.





This is a strategy call based on my belief that they could probably win in


court if we try to get a judge to issue an injunction against the guidelines


themselves, but not if we stick to the arb & cap attack on application of


the guidelines in each specific case.  Also, since my clients had no warning


that the agency would start requiring ridiculous levels of justification for


fee waivers (for years they simply provided records for free without


question if the group was a non-profit), I was afraid that "the record" in


these cases did not provide enough info re: fee waiver eligibility to get a


judge to issue a broad injunction against the guidelines.  Now that we are


getting educated as to what the agency now believes should be provided in


the original request, I think the facts are getting stronger as my clients


provide sufficient info in their requests, yet still get jerked around.  We


may end up litigating the legality of the fee waiver guidelines if we don't


see a change in the agency's behaviour.





I'd be interested to know if anyone else is running into similar problems.


I believe that DOJ is behind the Charbonneau (FS) guidelines and that at


least BLM in AZ is also requiring enhanced levels of info to justify fee


waiver requests, so this may be a nation-wide multi-agency problem that


would be worth litigating if we got enough proof of widespread abuse with


good facts (i.e., original requests which clearly provide: 1) a statement


that the org has obtained info under the FOIA in the past and disseminated


that info through specific menas-- newsletters, media coverage, website,


reports, etc.; 2) a stated intent to disseminate the requested info in the


same manner; 3) a reasonably detailed description of the likely public


significance of the specific records sought, and how dissemination will


likely contribute signicantly to the public understanding.





If those items are addressed in an original FOIA request, I believe that is


sufficient to establish eligibility for a fee waiver, and any delay in


processing is probably illegal.  But that may not always be clear in the


record, and I would need to review the agency's response on a case-by-case


basis to determine what seems legal and what is patently a violation of the


FOIA.





I hope this helps anyone who is having these problems currently.





-----Original Message-----


From: owner-appealist@onenw.org [mailto:owner-appealist@onenw.org]On


Behalf Of Jay Lininger


Sent: Monday, March 01, 1999 8:05 PM


To: Richard Mietz


Cc: kyle@sisqtel.net; Appealist


Subject: RE: FOIA Lawsuit











=====  A message from the 'appealist' discussion list  =====








I just saw Kyle's post and realized that we have a good piece of


intelligence on how the FS messes with you on fee waivers.  I hope it's


helpful.    jay





GUIDANCE FOR ASSESSING FEE WAIVERS





NAOMI CHARBONEAU, FOIA/PA OFFICER 5/98





It is important to ensure service-wide consistency in assessing


requests for fee waivers under the Freedom of Information Act (FOIA). In


accordance with FSH 6209.13 sec. 14.72 and 7 CFR pt. 1, subpt. A, app. A,


sec. 6 (a)


(1) we are to evaluate fee waiver eligibility using the six fee waiver


factors.


When assessing fee waiver eligibility, build an administrative record


including interim correspondence between the requester and the Agency


where


the requester is provided the fee waiver factors, and any correspondence


wherein additional justification is solicited from and supplied by the


requester. This documentation will be relied upon in the event of an


appeal


or litigation.





The following process should be followed when a fee waiver is requested:





1) If no justification information is provided by the requester upon their


initial request for a fee waiver, supply the requester with the six fee


waiver factors asking them to provide you with information taking into


account a-d below.





2) Sometimes requesters provide justification information for a fee waiver


in their initial FOIA request. Start by reviewing this information and


determine whether it specifically addresses and meets any or all of the


six


fee waiver factors.





3) When assessing whether the six factors are met, consider whether a-d


below have been demonstrated by the requester. If not, require the


requester


to demonstrate the following:





a) How the requester's use of all of the specific records for which a fee


waiver is being sought will add anything new and different to the public


understanding where the requested material has already been made publicly


available.





b) Whether all or only a portion of the broadscale records requested


will be used to enlighten the public's understanding of the Agency's


operations. The requester bears the burden of identifying specifically


those records which will be used to enlighten the public, and only those


portions will be


considered for a fee waiver. (Therefore, on a request for broadscale


records, sometimes a fee waiver might be granted for a portion only.)





c) Whether any of the requested records consist of generic information


which


lacks substantial informative value and which would not significantly


contribute to the public's understanding. If so, those portions do not


warrant a fee waiver.





d) Whether any of the requested information has already been made publicly


available either in a duplicative or a substantially identical form, or is


readily available from another source such that nothing new would be added


to the public's understanding. If so, those portions do not warrant a fee


waiver. In some cases this may apply to Agency records that are created


through a public process, or have already been supplied to another


requester


who was granted a fee waiver.





4) Identify which, if any, fee waiver factors are not met in light of a-d,


and correspond with the requester, identifying specifically what


additional


information is needed in order for you to assess whether a fee waiver


can be granted.





******************************************





5) Assess any new information submitted by the requester with reregard to


the


six factors including a-d above.





6) If it is determined that any of the six factors are not met taking into


account a-d above, determine if it is because the requester completely


understood what was required in order to meet the criteria and clearly


failed to meet them; or if the requester did not fully understand what was


being asked of them and they merely failed to supply thorough enough


information.





7) If the latter is the case, clarify for the requester specifically


what is needed, and provide them further opportunity to supply justifying


information. Continue to correspond with the requester and provide ample


opportunity for them to submit justification until it is clear that they


understand what is needed, and all information is supplied to you.





8) Determine whether the six factors are met in light of a-d above. Notify


the requester in writing of the determination.





9) If it is determined that the requester does not meet the six factors in


light of a-d above, provide the requester with an estimate of costs and


attempt to negotiate with the requester in a timely manner to narrow the


scope of their request to reduce associated fees. If ultimately there are


fees associated, ask the requester to provide a willingness to pay in


writing. If the requester does not agree to pay fees, provide them with


appeal rights.





10) Provide the documents requested and a Bill for Collection only


after a willingness to pay is received or a fee waiver has been granted.





The following information provides further guidance for assessing fee


waivers.





Each request for a fee waiver is to be evaluated on a case-by-case basis.1


Information submitted by requesters must address the factors in light


of the specific information being requested at the time. Therefore, it


will be


difficult for a requester to qualify for a fee waiver based on their


supplying generic information which is often contained in form letters.


Requesters must specifically identify how the current information being


requested meets the fee waiver criteria.2 Further, the fact that a


requester


has qualified for a fee waiver in the past for a similar request, or that


they are a nonprofit organization does not demonstrate their


eligibility for a fee waiver.3 "As with disclosures made under the FOIA,


it has been found that agencies analyzing fee waiver requests are not


bound by previous administrative decisions."4





With regard to fee waiver requests for broadscale information, only those


portions of the requested information that will be disseminated and add to


the public's understanding of Agency operations, are eligible for fee


waiver


consideration.5 Therefore, evaluate closely fee waiver requests for


broadscale information. The requester bears the burden of identifying the


specific information that will be disseminated to enlighten the public's


understanding of the Agency's operations.





When the requested material has already been made publicly available, fee


waiver assessments must be limited to only that information which will add


something new and different to the public's understanding of the Agency's


operations.6 "To warrant a waiver or reduction of fees, the public's


understanding of the subject matter in question, as compared to the


level of public understanding existing prior to the disclosure, must be


likely


to be enhanced by the disclosure to a significant extent."7 Fee waivers


should


only be granted for those portions of requested information that when


disseminated, will add something new and different to the public's


understanding.8





Additionally, fee waivers must not be granted for information that has


already been made publicl available either in a duplicative or a


substantially identical form, or is readily available from another source,


when nothing new would be added to the public's understanding.9 (emphasis


added) "On occasion, requesters seek fee waivers for records which were


disclosed in


response to a prior request. However, the public benefit to be gained


through release to a second requester may be significantly diminished


by the fact that the records are already in the public domain as a result


of the


previous disclosure."10 "As a further consideration, agency records


that are created through a public process may not warrant a fee waiver."


(emphasis


added)11





In demonstrating ability to disseminate, requesters may be asked to


identify


how previously obtained information granted under a fee waiver from a


Federal agency was used to enlighten the public about government


activities


and operations.





_____________________


_______________________________________


__________________________





1 National Sec. Archive v. DOD 880 F. 2d 1381, 1383 (D.C. Cir. 1989)


(dictum) (fee waiver decisions made on "case by case" basis). Wilson v.


CIA,


No. 91-0087, slip op. at 3 (D.D.C. Nov. 5, 1991), (agency must necessarily


evaluate each fee waiver request).





2 Klamath Water Users Protective Ass'n v. United States Dep't. of


Interior,


No. 96-3077, slip op. at 47 (D. Or. June 19, 1997) (magistrate's


recommendation) (burden on requester to show eligibility for fee


waiver).Ludsin v. SBA 1997 U.S. Dist. LEXIS 8617, at *8 (reiterating that


requester must assert public interest justifications with reasonable


specificity).





3 Dollinger v. United States Postal Serv., No. 95-CV-6174T, slip op. at


7-8


(W.D.N.Y. Aug. 24, 1995) (concluding that agency not bound by previous


decision on fee waiver for similar request from same requester). Oregon


Natural Resources Council v. Bureau of Land Management, No. 92-6425-TC,


slip


op. at 2 (D. Or. Apr. 22, 1994) (requester's nonprofit status, coupled


with


determinations by other agencies that it operates in public interest,


found "insufficient to establish entitlement to a 'public interest' fee


waiver").





4 Freedom of Information Act Guide & Privacy Act Overview; September 1997


Edition; U.S. Department of Justice; pg. 425.





5 Gray v. USDA, No. 91-1383, slip op. at 3, (D.D.C. Nov. 25,1991) (no


showing that minute amount of relevant information that may be found among


masses of irrelevant material will enlighten public understanding of


agency's operations). Dollinger v. United States Postal Serv., No.


95-CV-6174T, slip op. at 5-6 (W.D.N.Y. Aug. 24, 1995) (finding that


routine,


generic information "lacks substantial informative value" and would not


significantly contribute to public understanding).





6 Sierra Club Legal Defense Fund, 91-35383, slip op. at 4 (9th Cir.


Aug. 29, 1994) (requester failed to explain how disclosure to it "would


add anything


to 'public understanding' in light of vast amount of material already


disseminated and publicized". Oregon Natural Resources Council v.


Bureau of Land Management, No. 92-6425-TC, slip op. at 34 (D. Or. Apr.


22,1994) (fee


waiver denied where general purposes identified by requester did not


significantly expand what agency already provided public).





7Freedom of Information Act Guide & Privacy Act Overview; September 1997


Edition; U.S. Department of Justice; pg. 432.





8Campbell v. United States Dep't of Justice, No. 89-3016,1996 WL


554511, at 10-11 (D.D.C. Sept. 19, 1996) (disallowing fee waiver for


portion of


records that was not new material).





9 Carney v. United States Dep't of Justice, 19 F. 3d at 815 ("where


records


are readily available from other sources ... further disclosure by the


agency will not significantly contribute to public understanding"). Oregon


Natural Resources Council v. Bureau of Land Management No. 92-6425-TC,


slip


op. at 3-4 (D. Or. Apr. 22, 1994) (fee waiver denied where general


purposes


identified by requester did not significantly expand what agency already


provided public). Sloman v. United States Dep't o Justice 832 F. Supp.


at 68 (public's understanding would not be enhanced to a significant


extent where


material was previously released to other writers and "more important(ly]"


available in agency's public reading room "where public has access and has


used the information extensively"). Tax Analyst v United States Dep't of


Justice, 965 F. 2d 1092, 1094-96 (D.C. Cir. 1992) (news organization not


entitled to attorney fees because, inter alia, requested information


already in public domain).





10 FOIA Update, January 1983; Dep't. of Justice.





11 Freedom of Information Act Guide & Privacy Act Overview; September 1997


Edition; U.S. Department of Justice; pg. 427.
































