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April 6, 2004

USDA, Forest Service

Healthy Forests Restoration Act Objections

Content Analysis Team

P.O. Box 22777

Salt Lake City, UT 84122

Re: Comments on the Interim Final Rule for Predecisional Administrative Review Process for Hazardous Fuel Reduction Project authorized by the HFRA of 2003

Dear Forest Service:


I am filing these comments on the Interim Final Rule for Predecisional Administrative Review Process for Hazardous Fuel Reduction Project authorized by the HFRA of 2003 on behalf of WildLaw, Wild South, Southern Environmental Law Center, National Forest Protection Alliance, American Lands Alliance, Defenders of Wildlife, Conservation Congress, Southern Appalachian Forest Coalition, Southern Appalachian Biodiversity Project, The Lands Council, Utah Environmental Congress, Virginia Forest Watch, Alabama Wilderness Alliance, Save Our Big Scrub, Bradford Environmental Research, California Trout, Inc., Chiricahua-Dragoon Conservation Alliance, The Ecology Center, Inc., EcoTours of Oregon Day Tours, Greater Yellowstone Coalition, Kettle Range Conservation Group. Klamath Forest Alliance, Kootenai Environmental Alliance, League of Wilderness Defenders-Blue Mountains Biodiversity Project, Mount Hood National Park Campaign, Okanogan Highlands Alliance, Ouachita Watch League, San Luis Valley Ecosystems Council, Santa Fe Forest Watch, Selkirk Conservation Alliance, Sierra Nevada Forest Protection Campaign, Siskiyou Regional Education Project, Sitka Conservation Society, Western Nebraska Resources Council, Wilderness Study Group, and Wilderness Workshop.  A full list of the commenting organizations’ addresses is attached.


While the regulations generally follow the requirements of the HFRA, there are a few places where they deviate from the HFRA or add requirements that cannot be legally justified.

No Comments on Draft EAs


Section 218.6(a) allows the comment period for an EA to be during the scoping period only and, curiously, states that “environmental assessments are not circulated for public comment in draft form”.  Thus, the public would never have the opportunity to review and comment on the draft EAs for projects under the HFRA. This is not in compliance with the National Environmental Policy Act (NEPA).

 
“Regulations promulgated by the Council on Environmental Quality provide factors that agencies must consider in deciding whether to prepare an EIS and emphasize the importance of involving the public in NEPA evaluations. 40 C.F.R. §§ 1500.2, 1502.4(b). The public must be given an opportunity to comment on draft EAs and EISs, and public hearings are encouraged to facilitate input on the evaluation of proposed actions. See 40 C.F.R §§ 1503.1, 1506.6.”

Anderson v. Evans, 350 F.3d 815, 830 (9th Cir. 2002).


“Citizens were deprived of the opportunity to comment on the USDA’s EA and FONSI at all points in the rulemaking process. This deprivation violated their rights under the regulations implementing NEPA. See 40 C.F.R. § 1501.4(b) (‘The agency shall involve the public, to the extent practicable, in preparing [EAs] . . . .’); id. § 1506.6 (‘Agencies shall . . . make diligent efforts to involve the public in preparing and implementing their NEPA procedures[,] . . . provide public notice of . . . the availability of environmental documents so as to inform those persons . . . who may be interested or affected[,] [and] . . . solicit appropriate information from the public.’). But cf. Pogliani v. United States Army Corps of Eng'rs, 306 F.3d 1235, 1238-39 (2d Cir. 2002) (per curiam (holding that environmental plaintiffs have no right to see and comment on EAs/FONSIs before they issue, unless 40 C.F.R. § 1501.4(e) applies).


“We reject the USDA’s dismissal of these regulatory requirements as ‘hortatory.’ Although it is true that ‘an EA need not conform to all the requirements of an EIS,’ S. Or. Citizens Against Toxic Sprays, Inc. v. Clark, 720 F.2d 1475, 1480 (9th Cir. 1983), this requirement does not mean that 40 C.F.R. §§ 1501.4(b) and 1506.6 are without substance. We have previously interpreted these regulations to mean that ‘the public must be given an opportunity to comment on draft EAs and EISs.’ Anderson v. Evans, 314 F.3d 1006, 1016 (9th Cir. 2002). The Second Circuit has held that § 1501.4 is satisfied when the agency ‘conducted public hearings and received written comments on every draft environmental assessment [and] circulated for comment its Preliminary Analysis of the environmental assessment,’ even though it did not circulate for public comment a follow-up independent analysis it prepared in response to public comments. Town of Rye v. Skinner, 907 F.2d 23, 24 (2d Cir. 1990) (per curiam); see also Hanly v. Kleindienst, 471 F.2d 823, 836 (2d Cir. 1972) (‘Before a preliminary or threshold determination of significance is made the responsible agency must give notice to the public of the proposed major federal action and an opportunity to submit relevant facts which might bear upon the agency's threshold decision.’).


“Although we have not established a minimum level of public comment and participation required by the regulations governing the EA and FONSI process, we clearly have held that the regulations at issue must mean something. Cf. Hart v. McLucas, 535 F.2d 516, 519 (9th Cir. 1976) (‘In the construction of administrative regulations . . ., it is presumed that every phrase serves a legitimate purpose . . . .’). It is evident, therefore, that a complete failure to involve or even inform the public about an agency’s preparation of an EA and a FONSI, as was the case here, violates these regulations. This wholesale neglect of the regulations’ mandatory inclusion of the public in the process results in a procedural injury. Moreover, it undermines the very purpose of NEPA, which is to ‘ensure[ ] that federal agencies are informed of environmental consequences before making decisions and that the information is available to the public.’ Okanogan Highlands Alliance v. Williams, 236 F.3d 468, 473 (9th Cir. 2000).”

Citizens for Better Forestry v. USDA, 341 F.3d 961, 970-71 (9th Cir. 2003).

NEPA requires federal agencies to, in the fullest extent possible, “[e]ncourage and facilitate public involvement in decisions which affect the quality of the human environment.”  40 C.F.R. § 1500.2(d); see also National Park and Conservation Ass’n v. Federal Aviation Admin., 998 F.2d 1523, 1531 (10th Cir. 1993) (“Congress, through  . . . NEPA, has determined that the public has a right to participate in actions affecting public lands.”); Sierra Club v. Hodel, 848 F.2d 1068, 1093 (10th Cir. 1988) (NEPA “provides for broad-based participation” and requires “a cross-pollinization of views.”).  Specifically, NEPA’s public participation regulations require the Forest Service to “(a) [m]ake diligent efforts to involve the public in preparing and implementing their NEPA procedures” and to “(b) [p]rovide public notice of NEPA-related hearings, public meetings, and the availability of environmental documents so as to inform those persons and agencies who may be interested or affected.”  40 C.F.R. § 1506.6(b).  

These requirements include notice to those who have requested it on an individual action. “Agencies shall: . . . In all cases the agency shall mail notice to those who have requested it on an individual action.” 40 C.F.R. § 1506.6(b) (1); see also 40 C.F.R. § 1500.1(b) (“NEPA procedures must insure that environmental information is available to public officials and citizens before decisions are made and before actions are taken.”) (emphasis added).  The Tenth Circuit has recognized that the regulations implementing this mandate require “that agencies “shall involve environmental agencies, applicants, and the public, to the extent practicable, in preparing [environmental] assessments.’”  Sierra Club v. Hodel, 848 F.2d at 1093 (quoting 40 C.F.R. § 1501.4(b)).  The regulations further state that a finding of no significant impact shall be made “available to the affected public” and that the public and other affected agencies shall be involved in NEPA procedures. Id. (citing 40 C.F.R. §§ 1501.4(e)(1); 1506.6).   

See Citizens for Better Forestry v. United States Dept. of Agriculture, 341 F.3d 961, 970 (9th Cir. 2003) (failure to provide notice and comment opportunities on EAs violates 40 C.F.R. 1501.4(b); 1506.6); Wroncy v. Bureau of Land Management, 777 F. Supp. 1546, 1549 (D. Or. 1991) (enjoining decision to fertilize forest lands in a mountain range where there was no effort to make public the environmental assessment in which the BLM concluded that there would be no significant environmental impact as a result of the fertilization project.); Friends of Walker Creek Wetlands, Inc. v. Bureau of Land Management, Civil No. 88-779-MA, 1988 WL 163053; 19 Envtl. L. Rep. 20852 (NEPA violated where the BLM failed to notify the public of EA). 

With this requirement that the comment period can (or even must) be BEFORE the EA is drafted, the Forest Service fails to meet NEPA’s requirement to encourage and facilitate public involvement and seems to want to invite more objections that it would otherwise receive.  See 40 C.F.R. § 1500.2(d); National Park and Conservation Ass’n v. Federal Aviation Admin., 998 F.2d 1523, 1531 (10th Cir. 1993) (“Congress, through  . . . NEPA, has determined that the public has a right to participate in actions affecting public lands.”).  After all, if one cannot comment on what is in the draft EA, the ONLY avenue for citizen involvement and opportunity to improve an EA through citizen input under the HFRA will be to object to it and delay the project through these very regulations.  Is that what the agency really wants?

Documents Not Incorporated by Reference


What legal justification is there for not allowing an objection to incorporate documents by reference in § 218.7(c)?  Virtually every Forest Service EA and EIS ever written incorporate numerous documents by reference.  There is no reason at all for not allowing Objectors to incorporate by reference documents already in the possession of the agency, such as Forest Service documents and comments and other documents already submitted by the Objectors to the agency for the project in question.  Does this requirement mean that an Objector would have to attach the entire Forest Plan if the Objection makes any reference to it?  What about the Forest Service Handbook or Manual?  What about the very draft EA at issue, since the draft EA will not be subject to public comment?


This requirement is simply not fair and should be made more lenient by allowing documents that are already in the possession of the agency to be incorporated by reference.  Or else, the agency should also not be allowed to incorporate documents by reference in its EAs and EISs.

Legal Notice


Section 218.9(b)(3) provides that the publication date of the legal notice of the EA or EIS in the newspaper of record (often a small paper to which most people will have no access to) is the exclusive means for calculating the time to file an objection.  Because most American citizens, all of whom are equal owners of the National Forests, will not have timely access to the “newspaper of record” for a certain forest, the regulations should require that the office in charge of the project will promptly provide a copy of the published legal notice from the newspaper of record to anyone requesting it, either by fax, mail or e-mail.  That would be the only way to make it fair to potential Objectors so that no one in the agency can be accused of playing games with the objection period.

Secretary and Under Secretary Decisions


Section 218.12(b) allows the Secretary of Agriculture or the Under Secretary, Natural Resources and Environment, to propose a project under the HFRA and this automatically exempt that project from the predecisional objection process set up by the HFRA.  There is nothing in the HFRA or any other law authorizing this procedure.


Indeed, the HFRA requires that ALL projects under it be subject to the predecisional objection process.  As set out in § 105(a)(2)(emphasis added):


“(2) PERIOD- The predecisional administrative review process required under paragraph (1) shall occur during the period--

“(A) beginning after the completion of the environmental assessment or environmental impact statement; and

“(B) ending not later than the date of the issuance of the final decision approving the project.”


Thus, the HFRA itself requires that ALL projects under it be subject to this objection process.  There is nothing in any other statute that allows this end-run procedure the interim regulations provide.

This section providing that the Secretary of Agriculture or Under Secretary of Agriculture, Natural Resources and Environment, may issue a decision that is not subject to appeal, is also a violation of the Appeals Reform Act (ARA) and is ill advised as it will simply increase the case load of the federal court system, effectively defeating the purpose of the ARA and the HFRA itself. Simply stated, the ARA confers the right to administrative appeal based on the type of decision, not the type of official who made the decision.  Citizens are entitled by law to an administrative appeal of a USFS project or activity decision regardless of whether a Forest Service or Department of Agriculture official signs the decision.  This is exactly what the Forest Service attempted to do in December 2001, when Mr. Mark Rey signed the record of decision for the Bitterroot Burned Area Recovery Project – one of the largest salvage logging projects ever proposed by the agency.  Environmentalists successfully argued in federal court that this was an illegal end-run around the ARA.  See The Wilderness Society vs. Rey, 180 F. Supp. 2d 1141 (D. Mont. 2002).   Montana U.S. District Judge Molloy sharply criticized the agency’s maneuver and enjoined the project.  As the Court there held:

“Title 16 U.S.C. §  1612 Note provides that persons who have been involved in the public comment process may file an appeal of a decision of the Forest Service concerning projects and activities implementing land and resource management plans. The BAR ROD is a project that implements a land and resource management plan, and is subject to appeal pursuant to 36 C.F.R. §  215.7. By attempting to exempt this ROD from appeal as required by 16 U.S.C. § 1612 Note, the government is in violation of the law. A Preliminary Injunction is warranted here. Plaintiffs will suffer irreparable harm unless they are allowed to file administrative appeals via the statutorily-defined process.”

The Court later stated:


“The process of planning and implementing a project on National Forests includes a statutory administrative appeals process. See Ohio Forestry Association, Inc. v. Sierra Club, 523 U.S. 726, 730, 140 L. Ed. 2d 921, 118 S. Ct. 1665 (1998). Although she has broad discretion to protect forest resources she deems best to meet the purposes delineated by Congress, she may not ignore a specific directive from Congress to provide an administrative appeal. See, e.g. United States v. Grimaud, 220 U.S. 506, 522, 55 L. Ed. 563, 31 S. Ct. 480 (1911). The Forest Service may only make regulations for matters ‘clearly indicated and authorized” by Congress. Id. The Appeals Reform Act sets out a specific directive for the Forest Service; the agency may not circumvent it by attempting to create a new rule that any decision signed by the Undersecretary or Secretary is exempt from the statute.”

The interim regulations are in stark defiance of the court ruling in the Bitterroot case.  The Forest Service appears to be making another attempt to circumvent the law, this time by creating a loophole in its HFRA regulations that HFRA itself does not allow.   But such a regulatory loophole does not comply with the statutory mandate of the ARA and will not stand up to judicial challenge.


Further, this section is not clear.  Does it mean that if the Under Secretary merely “proposes” a project, merely thinks it up, but does nothing else on it (including making the final decision), it is exempt?  Or does the Under Secretary actually have to sign the Decision Notice and be the decision maker?  What does “proposes” mean here?

Final Regulations will require NEPA analysis

Under the HFRA, these interim regulations are required to be replaced by permanent ones.  The permanent regulations under the HFRA will be but one of several related administrative proposals and directives relating to National Forest management. Some, but not all, of these administrative actions are part of the Bush Administration’s “Healthy Forests Initiative.” The other changes include:

· CE of hazardous fuel reduction projects from National Environmental Policy Act (NEPA) documentation.

· CE of timber sales up to 50 acres and salvage sales up to 250 acres.

· Proposed amendments to the National Forest Management Act (NFMA) regulations.

· Guidance from Council on Environmental Quality concerning environmental assessments of fuel reduction projects (12/9/02).

· Guidance from U.S. Fish and Wildlife Service and National Marine Fisheries Service concerning endangered species consultations on fuel reduction projects (12/10/02).

· Interim Directive on NEPA Categorical Exclusions and Extraordinary Circumstances (8/23/02).

A comprehensive analysis of the cumulative impacts of these efforts to “streamline” land management and planning on the National Forests is required by NEPA before these regulations can be finalized as permanent.  Failure to do a full EIS on the impacts of these regulations when proposed as permanent and the others will be a clear violation of NEPA, because the impacts of changing literally every regulation dealing with the National Forests and their management are clearly significant.   It is important to note that these proposed regulations are closely tied to all of these other directives and proposals. The cumulative effect is to eliminate virtually any opportunity for the public to comment on or appeal these kinds of projects. 

Cumulative impacts analysis is mandatory in any NEPA analysis.  Yet the Forest Service is openly planning not to do NEPA analysis for this proposal and all the other proposed regulations.  You are failing to consider cumulative impacts for this proposal.  CEQ regulations mandate consideration of cumulative impacts at the threshold, EA stage of NEPA process.  As the 10th Circuit recently explained:

“In determining whether a proposed action will significantly affect the environment and therefore trigger an EIS, the agency must consider: [w]hether the action is related to other actions with individually insignificant but cumulatively significant impacts. Significance exists if it is reasonable to anticipate a cumulatively significant impact on the environment. Significance cannot be avoided by terming an action temporary or by breaking it down into small component parts.  …CEQ regulations define a cumulative impact as: the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions.... Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time. Therefore, in determining whether the [proposed action] will significantly affect the environment, the [action agency] must consider the impact of reasonably foreseeable future actions.”

Airport Neighbors Alliance, Inc. v. U.S., 90 F.3d 426, 430 (10th Cir. 1996), citing 40 C.F.R. § 1508.27(b)(7); 40 C.F.R. § 1508.7.

Cumulative impacts analysis must incorporate empirical data whenever possible in order to anticipate the significance of proposed action.  See 42 U.S.C.A. § 4332; 40 C.F.R. § 1500.2.  However,

“It must be remembered that the basic thrust of an agency's responsibilities under NEPA is to predict the environmental effects of proposed action before the action is taken and those effects fully known.  Reasonable forecasting and speculation is thus implicit in NEPA, and we must reject any attempt by agencies to shirk their responsibilities under NEPA by labeling any and all discussion of future environmental effects as crystal ball inquiry.”

Sierra Club v. Sigler, 695 F.2d 957, 970 (5th Cir. 1983) (internal quotations omitted), quoting Scientists' Institute for Public Information, Inc. v. Atomic Energy Comm'n, 481 F.2d 1079, 1092 (D.C. Cir. 1973)).

As stated by the Ninth Circuit in Thomas v. Peterson, 753 F.2d 754, 760 (9th Cir. 1985):


“We believe that consideration of cumulative impacts after the road has already been approved is insufficient to fulfill the mandate of NEPA.  A central purpose of an EIS is to force the consideration of environmental impacts in the decisionmaking process. See, e.g., Columbia Basin Land Protection Ass'n v. Schlesinger, 643 F.2d 585 (9th Cir. 1981); City of Davis v. Coleman, 521 F.2d 661 (9th Cir. 1975); Lathan v. Brinegar, 506 F.2d 677, 693 (9th Cir. 1974) (en banc); Calvert Cliffs' Coordinating Committee v. AEC, Inc., 146 U.S. App. D.C. 33, 449 F.2d 1109, 1113-1114 (D.C. Cir. 1971). That purpose requires that the NEPA process be integrated with agency planning ‘at the earliest possible time,’ 40 C.F.R. § 1501.2, and the purpose cannot be fully served if consideration of the cumulative effects of successive, interdependent steps is delayed until the first step has already been taken.”

The Council on Environmental Quality (“CEQ”) has promulgated regulations which bind federal agencies in the implementation of NEPA(s procedural requirements. 40 C.F.R. (1507.1; Sierra Club v. U.S. Forest Service, 843 F.2d 1190, 1193 (9th Cir. 1988).  The CEQ regulations specify: “Major Federal action includes actions with effects that may be major and which are potentially subject to Federal control and responsibility.” 40 C.F.R. (1508.18.  The Final Rule is subject to Federal control and responsibility. See 67 Fed. Reg. 72793.  The CEQ regulations define “action” to include: “new or revised agency rules, regulations, plans, policies, or procedures.” 40 C.F.R. (( 1508.18(a) (emphasis added). See Sierra Club v. Penfold, 857 F.2d 1307, 1313 (9th Cir. 1988).  The final regulations are an “action” pursuant to the CEQ regulations. 

To claim that the adoption of these regulations will not have a significant impact on the environment is patently wrong, especially when their interactions with the other regulatory changes for the National Forests are considered.  Failure to do an EIS for the permanent regulations will be a clear NEPA violation.

Conclusion


Since the purported purpose of the HFRA and the new predecisional objection process was to facilitate public participation early in the process and to make the entire decision making process work better, it is curious that the agency would take advantage of the HFRA and adopt regulations that limit, instead of encourage, public participation and timely resolution of objections. The Forest Service may well find that the consequences of these illegal and unnecessary limitations on public participation will be an increase in litigation and the defeating of the improved process Congress desired.











Sincerely,








Ray Vaughan,

Attorney for all commenting organizations

Commenting Organizations

WildLaw

Ray Vaughan, Executive Director

8116 Old Federal Road, Suite C

Montgomery, AL 36117

Southern Environmental Law Center

David Carr, Forestry Project Leader

201 West Main St., Suite 14

Charlottesville, VA 22902-5065

Wild South

Lamar Marshall

P.O. Box 117

Moulton, AL 35650

Southern Appalachian Forest Coalition

46 Haywood Street, Suite 323

Asheville, NC 28801

Southern Appalachian Biodiversity Project

Marty Bergoffen, Campaign Coordinator

P.O. Box 3141

Asheville, NC 28802

The Lands Council

Mike Petersen

423 W. 1st Ave, Suite 240

Spokane, WA 99201

Utah Environmental Congress

Stephanie Tidwell, Executive Director

1817 S. Main Street; Suite 10

Salt Lake City, UT  84115

Conservation Congress

1826 Golf Course Road

Bayside, CA  95524

American Lands Alliance

Lisa Dix, National Forest Program Director

726 7th St., SE 

Washington, DC  20003

Defenders of Wildlife

Mike Leahy, Natural Resources Counsel

1130 17th St. NW 

Washington, DC  20036

Virginia Forest Watch

Sherman Bamford, Public Lands Coordinator

P.O. Box 3102

Roanoke, Va.  24015

Alabama Wilderness Alliance

P.O. Box 117

Moulton, AL 35650

Save Our Big Scrub

P.O. Box 5430

Salt Springs, FL 32134-5430

Bradford Environmental Research

Jonathan B Ratner
PO Box 1277
Pinedale, WY 82941
California Trout, Inc.
R. Brett Matzke, Wild/Heritage Trout Manager

870 Market St. #528
San Francisco, CA   94102
Chiricahua-Dragoon Conservation Alliance,
Asante Riverwind, Co-Director

POB 76 

Elfrida, Arizona 85610

The Ecology Center, Inc.

Jeff Juel, Executive Director

801 Sherwood Street, Suite B

Missoula, MT  59802

EcoTours of Oregon Day Tours
Jeff Davies 
3127 SE 23rd. Ave. 
Portland, OR 97202  

Greater Yellowstone Coalition

Tim Stevens, Issues and Outreach Coordinator
P.O. Box 1874
Bozeman, MT 59771

Kettle Range Conservation Group

David Heflick

Director, Forests and Rivers Program

PO Box 150

Republic WA 99166

Klamath Forest Alliance

Kimberly Baker
Forest and Wildlife Protection Coordinator

PO Box 21

Orleans, CA 95556

Kootenai Environmental Alliance

Barry Rosenberg, Executive Director
408 Sherman, # 301
Coeur d'Alene, ID 83814


League Of Wilderness Defenders-Blue Mountains Biodiversity Project

Karen Coulter, Director

27803 Williams Lane,

Fossil, Oregon 97830 

Mount Hood National Park Campaign

Albert Kaufman, Campaign Director

4347 SW 94th Ave.

Portland, OR 97225

National Forest Protection Alliance

Andrew George, Campaign Coordinator

PO Box 215
Chapel Hill, NC 27514-0215

Okanogan Highlands Alliance

David Kliegman, Executive Director

PO Box 163

Tonasket, WA 98855

Ouachita Watch League (OWL), 

Jerry Williams, Vice Chairman, 

138 Circle Drive, 

Hot Springs, Arkansas 

San Luis Valley Ecosystem Council

Christine Canaly, Director

P.O. Box 223

Alamosa, CO 81101

Santa Fe Forest Watch 

Greg Pollak, President 
2 Tano Alto Rd.
Santa Fe, NM, 87506
Selkirk Conservation Alliance

Mark Sprengel, Executive Director
PO Box 1809
Priest River, ID  83856
Sierra Nevada Forest Protection Campaign

David G. Graves

Conservation and Communications Coordinator

915 20th St.

Sacramento, CA  95814

Siskiyou Regional Education Project

Rich Nawa, staff ecologist

9335 Takilma Road

Cave Junction, Oregon, 97527

Sitka Conservation Society

Kenyon Fields, Executive Director

Box 6533 Sitka AK  998355

Western Nebraska Resources Council  

Buffalo Bruce, WNRC Board Chair 

Box 612 

Chadron, NE 69337

Wilderness Study Group

Andy Bennett, Director

University of Colorado at Boulder

Box 207

Boulder, CO  80304

Wilderness Workshop

Sloan Shoemaker, Executive Director
 PO Box 9025
Aspen, CO 81612
Alabama Office


8116 Old Federal Road, Suite C


Montgomery, AL 36117


334/396-4729


334/396-9076 (fax)


www.wildlaw.org


wildlaw@aol.com 
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