First, we find that the 1990 report alone does not satisfy NEPA’s reporting and notice requirements because it fails to provide the public with a basis for evaluating the impact of the proposed sale.  Since the 1990 report relies solely on Forest Service hydrologist Mark Moultin’s expert opinion, a successful challenge to the report would entail challenging Moultin’s expertise and opinions, yet, this is the type of challenge we have found impermissible under arbitrary and capricious review.  Greenpeace Action v. Franklin, 14 F.3d 1324, 1333 (9th Cir.1992) (finding that an agency is entitled to rely on its own scientific opinion of data).  As a result, allowing the Forest Service to rely on expert opinion without hard data either vitiates a plaintiff’s ability to challenge an agency action or results in the courts second guessing an agency’s scientific conclusions.  As both of these results are unacceptable, we conclude that NEPA requires that the public receive the underlying environmental data from which a Forest Service expert derived her opinion.  In so finding, we note that NEPA’s implementing regulations require agencies to “identify any methodologies used and [ ] make explicit reference by footnote to the scientific and other sources relied upon for conclusions” used in any EIS statement.  40 C.F.R. § 1502.24.


