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=====  A message from the 'appealist' discussion list  =====





At 11:12 PM 1/13/99 -0600, Jim Bensman wrote:


Marianne wrote:


>>Intervenors should not get the idea that they have full party rights in


>NEPA and other government procedure cases.  





>This sounds real intresting, but I am confused.  What kind of rights should


>they get? Please explain further and case sites would be very useful.


>Whenever, they have gotten in any of the cases I've been involved in, they


>were treated like any other party.  Thanks!





Here's a recent brief I wrote on the issue.  Without explanation, the judge


granted this particular intervenor full party status anyway, but I think


it's important to keep holding out.





As the brief explains, the limitations on intervenor rights are twofold:


First, they should not be "intervenors as of right" except where they have


an actual, legal interest (not an expectation) in the public lands that are


at issue.  The main practical distinction between intervenors as of right


and permissive intervenors seems to be that if the main parties settle,


permissive intervenors can keep dragging the case through court *only* if


they can show that they could have brought the action themselves in the


first place.  Obviously this won't happen in the normal NEPA intervention


scenario.


        Second, the 9th Circuit has said that if economic interests get to


intervene in NEPA cases at all, it's only on the relief portion of the case,


not the merits.





Marianne





                           INTRODUCTION


     The motion to intervene of Crown Pacific is without merit


and should be denied.  The National Environmental Policy Act


(NEPA) and the Federal Land Policy Management Act (FLPMA) impose


duties only upon the federal government, and "[i]n a suit such as


this, brought to require compliance with federal statutes


regulating government projects, the governmental bodies charged


with compliance can be the only defendants."  Portland Audubon


Society v. Hodel, 866 F.2d 302, 309 (9th Cir. 1989), cert.


denied, 492 U.S. 911 (1989) (hereinafter PAS).  In addition,


Crown's interests are adequately represented by the government. 


Plaintiffs also oppose permissive intervention because Crown will


not significantly contribute to the full development of the


underlying issues, and participation as an amicus party will


fully protect Crown's interests.  Plaintiffs request that the


Court deny the motion to intervene or in the alternative limit


the participation of Crown, as further explained below.


                             ARGUMENT


     The Ninth Circuit has adopted a four-part test for


intervention as of right under FRCP 24(a).  Intervention will be


granted only if:


     (1) the applicant's motion is timely; (2) the applicant


     has asserted a "significantly protectable" interest


     relating to the property or transaction which is the


     subject of the action; (3) the applicant is so situated


     that without intervention the disposition may, as a


     practical matter, impair or impede its ability to


     protect that interest; and (4) the applicant's interest


     is not adequately represented by the existing parties.


Sierra Club v. EPA, 995 F.2d 1478, 1481 (9th Cir. 1995).  All


four parts of the test must be met.  


     Crown fails to meet the second and fourth parts of the test. 


When analyzing these issues, "[t]he burden is on [the


intervenors] to demonstrate that the conditions for intervention


. . . [are] satisfied."  Petrol Stops Northwest v. Continental


Oil Co., 647 F.2d 1005, 1010 n.5 (9th Cir. 1981), cert. denied,


454 U.S. 1098 (1981).  Crown has not met that burden.


I.   CROWN HAS NO RIGHT TO INTERVENE BECAUSE THE SOLE ISSUE IS


     WHETHER THE FOREST SERVICE HAS COMPLIED WITH PROCEDURAL


     DUTIES UNDER FEDERAL ENVIRONMENTAL LAWS





     The subject of this action is the Forest Service's decision


to implement a land exchange, in violation of NEPA, 42 U.S.C. ��


4321 et seq., FLPMA, 43 U.S.C. �� 1701-1784, and the


Administrative Procedure Act (APA), 5 U.S.C. � 706.  None of


these statutes imposes any duties upon Crown or create any rights


for Crown.  The FLPMA provision at issue, like NEPA, imposes


procedural duties upon the Forest Service.  See Complnt Count 5.


     The possibility that a lawsuit might affect the interests of


an applicant for intervention is insufficient.  Rather, the


Supreme Court has made clear that Rule 24(a) "requires a


'significantly protectable interest.'"  Diamond v. Charles, 476


U.S. 54, 62 (1986).  Furthermore, the rule is well established in


this circuit and elsewhere that the prospect of economic burden,


or benefit, to private parties does not support intervention in


citizens' suits seeking to compel agency compliance with federal


environmental statutes.  See PAS, 866 F.2d at 308-09.


     Crown's desire to intervene is analogous to the intervenors'


arguments in PAS.  In PAS, a timber industry association moved to


intervene in a citizens' suit which sought to compel BLM to


comply with NEPA by preparing an EIS before selling timber from


BLM lands.  The association argued that its "economic interest in


ensuring a continued supply of timber from BLM lands" constituted


a significant interest justifying intervention on plaintiffs'


NEPA claims.  Id. at 308.  The Ninth Circuit, however, flatly


rejected this contention:


     The intervenors lack an adequate interest relating to


     the plaintiffs' NEPA claims where NEPA provides no


     protection for the purely economic interest that they


     assert.  Although the intervenors have a significant


     economic stake in the outcome of the plaintiffs' case,


     they have pointed to no "protectable" interest


     justifying intervention as of right.  Donaldson [v.


     United States,] 400 U.S. [517,] 531, 91 S. Ct. [534,]


     542 [(1971)].





Id. at 309.


     While the Ninth Circuit has stated repeatedly that economic


interests are insufficient to support intervention in NEPA


lawsuits, it has not reached this issue in the context of a FLPMA


claim.  As noted above, however, the FLPMA provisions at issue in


this case are, like NEPA, purely procedural (requiring Forest


Service to "give full consideration" to the public interest in


land exchanges).  43 U.S.C. � 1716(a).  Thus, the reasoning of


PAS and similar cases thus holds true.


     Unlike the test for standing, in deciding a motion to


intervene the Ninth Circuit does not merely look to whether the


proposed intervenor's interests fall within the "zone of


interests" of the statute at issue, but rather to whether the


intervenor has a legally protectable interest.  Sierra Club v.


U.S.E.P.A., 995 F.2d 1478, 1484 (9th Cir. 1993) (harmonizing


previous opinions).  "In NEPA cases, interests which might be


protectable in other litigation contexts may not suffice for


intervention as a defendant," because "NEPA does not regulate the


conduct of private parties or state or local governments."  Id.


at 1485.  Thus, the Ninth Circuit explained in Sierra Club that


the timber association in PAS was not allowed to intervene


because "the loggers . . . had an interest in securing timber,


but no existing legal right to it."  Id.  The Sierra Club court


concluded:  "In a NEPA case, someone who will be economically


worse off if an environmental impact statement precedes a major


government action nevertheless has no interest protected by law


in defending against the issuance of an environmental impact


statement."  Id.  


     Although Crown has a property interest, it does not have a


current interest in the property at issue in this lawsuit.  As in


PAS, Crown has "an interest in securing [public lands], but no


existing legal right to it."  Sierra Club, 995 F.2d at 1485.  The


properties which plaintiffs seek to protect in this lawsuit are


the federal public lands, whereas Crown owns private property it


wishes to exchange for some of those lands.  If this lawsuit


results in an injunction against land exchanges pending the


Forest Service's compliance with federal law, Crown will of


course still own those private properties.


     The Ninth Circuit has adopted the Seventh Circuit's


reasoning in Wade v. Goldschmidt, 673 F.2d 182, 184-85 (7th Cir.


1982), a case closely on point with the instant case.  See PAS,


866 F.2d at 309.  In Wade, one of the proposed intervenors was a


corporation formed specifically to support construction of the


bridge project at issue, and thus was in a similar situation to


Crown in the instant case.  Although the proposed intervenors had


an interest in the outcome which would undoubtedly be affected if


the agency's decision were overturned, the Wade court denied


intervention, because the proposed intervenors did not possess


the "direct, significant legally protectable interest in the


property or transaction" required for intervention.  Wade, 673


F.2d at 185.  The court noted:


     [T]he only focus that the ongoing litigation . . . can have


     is whether the governmental bodies charged with compliance,


     defendants, have satisfied the federal statutory procedural


     requirements in making the administrative decisions . . . .


     In a suit such as this, brought to require compliance with


     federal statutes regulating governmental projects, the


     governmental bodies charged with compliance can be the only


     defendants.  As to the determination involved in this suit,


     all other entities have no right to intervene as defendants.





Id.


     This is not to say that Crown's economic interests will not


be impacted by the court's decision, but simply that this impact


is not the type that warrants intervention under Rule 24(a).  See


PAS, 866 F.2d at 309; see also United States v. South Florida


Water Management District, 922 F.2d 704, 710-11 (11th Cir. 1991)


(denying intervention to agricultural organizations in a suit


challenging the defendant's operation of water control structures


without permits because the farmers' economic interests were not


protectable by the substantive law requiring the permits);


Donaldson, 91 S. Ct. at 538, 542-43 (taxpayer had no "proprietary


interest" in subpoenaed records, and thus no legally protectable


interest warranting intervention).


     Crown is incorrect in asserting that "[p]laintiffs ask the


Court to enjoin and declare invalid the Exchange Agreement."  See


Crown Br. at 5.  To the contrary, plaintiffs have asked the Court


to "enjoin defendants from continuing any steps towards USDA


Forest Service/Crown Pacific Limited Partnership Land Exchange


Project unless and until it has prepared an adequate


Environmental Impact Statement"; "until the final Eastside EISes


have been issued; or, in the alterative, order defendants to


delete from the land exchange the public parcels containing LOS


forest and ponderosa pine stands"; and "until [defendants] give


full consideration to the factors FLPMA defines for the 'public


interest' in exchanges."  Complaint, Prayer �� e-g (emphasis


added).  As to declaratory relief, plaintiffs have not asked the


Court to declare the Exchange Agreement invalid; rather,


plaintiffs have asked the Court to "[d]eclare that USDA Forest


Service/Crown Pacific Limited Partnership Land Exchange Project


FEIS violates NEPA" and "violates FLPMA."  Complaint �� a-d.  


     Crown has not met the Ninth Circuit's test that its


"interest is protectable under some law" and that "there is a


relationship between the legally protected interest and the


claims at issue."  Sierra Club v. EPA, 995 F.2d at 1484.


II.  CROWN'S INTERESTS IN THIS ACTION WILL BE ADEQUATELY


     REPRESENTED BY THE FOREST SERVICE





     Crown has also failed to meet the fourth prong of the test


for intervention as of right.  There is no basis for assuming


that Crown's interests in this action (such as they are) are not


adequately represented by the government.  "The prospective


intervenor bears the burden of demonstrating that existing


parties do not adequately represent its interests."  Northwest


Forest Resource Council v. Glickman, 82 F.3d 825, 838 (9th Cir.


1996) (NFRC).  The Ninth Circuit has stated that where the


proposed intervenor and an existing party "have the same ultimate


objective, a presumption of adequacy of representation arises." 


Id. (denying environmental organization intervention because the


government and the proposed intervenor were "seeking the same


limited interpretation of" a statute).  "[M]inor differences,"


including "difference[s] in strategy," are insufficient to


demonstrate that the existing party will not adequately represent


the proposed intervenor's interests.  Id.


     Here, defendants and Crown have the same ultimate objective


-- completion of the land exchange.  Defendants made a final


decision to conduct the exchange, and have vigorously supported


that decision in administrative proceedings all the way up to the


Chief of the Forest Service.  Crown and the Forest Service agree


that the land exchanges do not violate the law.  The presumption


imposed by NFRC, therefore, is that defendants will adequately


represent the interests of the proposed intervenor.  


III. THE COURT SHOULD DENY PERMISSIVE INTERVENTION


     The Ninth Circuit has stated that permissive intervention


pursuant to Federal Rule of Civil Procedure 24(b)(2) should be


granted only if the proposed intervenor "will significantly


contribute to [the] full development of the underlying . . .


issues in the suit and to the just and equitable adjudication of


the legal questions presented."  Spangler v. Pasadena City Bd. of


Ed., 552 F.2d 1326, 1329 (9th Cir. 1977).  The issues regarding


the Forest Service's compliance with the laws that govern the


land exchange at issue can be fully developed by the present


parties.


     Crown has not demonstrated that it will "supplement the


position already taken by the other parties."  Environmental


Defense Fund v. Costle, 79 F.R.D. 235, 244 (D.D.C. 1978), cert.


denied, 439 U.S. 107 (1979).  Crown, like defendants, wishes to


prove that defendants complied with the relevant laws.  Simply


adding another voice echoing defendants' is not a significant


contribution to development of the issues.


     Where the "proposed intervenors would present no new


questions to the court, conferring amicus status is generally


preferred over a grant of permissive intervention." Oregon


Environmental Council v. Oregon Dept. of Environmental Quality,


775 F. Supp. 353, 359-60 (D. Or. 1991) (OEC).  In OEC, the court


denied a motion for permissive intervention based on the lack of


"new questions" brought before the court by the movant.  Addition


of Crown to this lawsuit will not supplement the position taken


by the Forest Service to any significant degree, nor will it give


Crown a greater ability to speak to the issues of the case than


would amicus status.  The Forest Service, through its counsel, is


capable of presenting the issues pertinent to its case, and any


supplementation by the Crown would be duplicative.  See NFRC, 82


F.3d at 839  (denying environmental organization permissive


intervention because it would not add significantly to the


government's development of the issues).  The fact that Crown's


economic interest will not be represented by any other parties is


irrelevant because it is not a protectable interest and cannot be


considered here. 


     Plaintiffs are also concerned, as the courts have been, that


allowing intervention will unnecessarily protract this


litigation.  For example, in British Airways Bd. v. Port


Authority, 71 F.R.D. 583 (S.D.N.Y. 1976), the court noted:


     Additional parties always take additional time.  Even if


     they have no witnesses of their own, they are the source of


     additional questions, objections, briefs, arguments, motions


     and the like which tend to make the proceeding a Donnybrook


     Fair.  Where he presents no new questions, a third party can


     contribute usually most effectively and always most


     expeditiously by a brief amicus curiae and not by


     intervention. 


Id. at 585 (citation omitted).


IV.  IF THE COURT GRANTS INTERVENTION, IT SHOULD LIMIT THE SCOPE


     OF INTERVENTION





     Even if this Court grants Crown's motion to intervene, it


should impose limits on Crown's party status.  See Fed. R. Civ.


P. 24, Advisory Committee's Note; FCC, 66 F.3d at 1495-96 (9th


Cir. 1995).  Proper limits to impose include the following:


     1)   If it grants intervention, the Court should follow the


Ninth Circuit's lead in FCC and allow Crown to participate only


in the injunctive relief phase of this lawsuit.  66 F.3d at 1494,


1495 (and cases cited therein).  Such a limit would be the only


appropriate participation by Crown, because it is only the


various alternative forms of relief sought by plaintiffs that


would have an impact on Crown's interests.  See id.   


     2)   If this Court grants intervention, plaintiffs request


that it also limit the intervention in order to avoid delays and


interference with the expeditious prosecution of this case;


specifically, a) this Court should not tolerate requests for


extensions of time or extensive discovery by Crown, and b) the


Court should require Crown to coordinate its briefing and other


submissions of materials with the Forest Service.


                            CONCLUSION


     Crown does not meet the requirements for intervention as of


right.  The Court should not allow Crown to intervene


permissively, because Crown would not significantly contribute to


the development of the issues.  If the Court grants Crown's


motion to intervene, plaintiffs request in the alternative that


the Court limit the participation of Crown in the ways detailed


above.
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