 

All, feel free to use this, on the condition that you let me know how the FS responds to this in their appeal or objection decisions.
 

Rene Voss
 

*****************
 

NEPA, Mitigation Measures, Analysis, and Effectiveness – The EA does not analyze mitigation measures in detail and explain how effective these measures would be, and the mitigation measures are not supported by any analytical data.
 
An EIS is not complete unless it contains “a reasonably complete discussion of possible mitigation measures.” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352, 109 S.Ct. 1835, 104 L.Ed.2d 351 (1989). (“…omission of a reasonably complete discussion of possible mitigation measures would undermine the “action-forcing” function of NEPA. Without such a discussion, neither the agency nor other interested groups and individuals can properly evaluate the severity of the adverse effects.”)  That requirement is implicit in NEPA's demand that an EIS must discuss “ ‘any adverse environmental effects which cannot be avoided should the proposal be implemented.’ ” Id. at 351-52, 109 S.Ct. 1835 (quoting NEPA, 42 U.S.C. § 4332(C)(ii)); see also 40 C.F.R. § 1502.16(h) (stating that an EIS must contain “[m]eans to mitigate adverse environmental impacts”). 
 
A “mitigated FONSI” is upheld when the mitigation measures significantly compensate for a proposed action's adverse environmental impacts. Friends of Endangered Species, Inc. v. Jantzen, 760 F.2d 976, 987 (9th Cir.1985); Greenpeace Action, 14 F.3d at 1332-33. See also City of Auburn, 154 F.3d at 1033 (agency may condition its decision not to prepare a full EIS on adoption of mitigation measures). However, although mitigation measures need not completely compensate for adverse environmental impacts, Friends of the Payette v. Horseshoe Bend Hydroelectric Co., 988 F.2d 989, 993 (9th Cir.1993), the agency must analyze mitigation measures in detail and explain how effective the measures would be. Northwest Indian Cemetery Protective Ass'n v. Peterson, 795 F.2d 688, 697 (9th Cir.1986), rev'd on other grounds, Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 108 S.Ct. 1319, 99 L.Ed.2d 534 (1988). “A mere listing of mitigation measures is insufficient to qualify as the reasoned discussion required by NEPA.” Id. Instead, mitigation measures should be supported by analytical data, Idaho Sporting Congress v. Thomas, 137 F.3d 1146, 1151 (9th Cir.1998), even if that data is not based on the best scientific methodology available. Greenpeace Action, 14 F.3d at 1333.  The general invocation of the term “Best Management Practices” does not satisfy the NEPA requirement that the analysis discuss measures to mitigate the proposed action's adverse environmental impacts. Northwest Indian Cemetery Protective Ass'n v. Peterson, 565 F.Supp. 586 (D.C.Cal.,1983).
 
In other words, the applicable regulations require that an EA discuss means to mitigate adverse environmental impacts of the proposed action. Those mitigation measures must be analyzed in detail and must explain, in detail, how effective they will be in mitigating any adverse environmental impacts. Without analytical data to support the proposed mitigation measures, these amount to nothing more than a “mere listing” of good management practices. A mere listing of mitigation measures is insufficient to qualify as the reasoned discussion required by NEPA.  And simply pointing out that Best Management Practices (“BMPs”) will be followed is not an adequate discussion of means to mitigate adverse environmental impacts.
 
The Caney Creek EA only discusses mitigation measures in a general sense, but does not analyze any mitigation measures in detail or explain how effective these measures would be.  Of primary concern, mitigation measures to prevent siltation problems at stream crossings to protect aquatic species are only briefly mentioned.  EA 2-4.  While stream crossing and mechanical equipment use in the streamside management zone will be kept to a minimum, that’s all that is mentioned about this mitigation measure.  This could hardly qualify as a detailed analysis.  A detailed analysis would provide for specific criteria of where stream crossings should be located based on conditions in the project area, including soils, slope, and other watershed conditions where stream crossings are planned.  It would specifically describe measures that would be used mitigate the effect of siltation on aquatic species.  An explanation of the effectiveness of these general measures is entirely lacking here.  While the EA states that “[t]emporary haul roads and skid trails will only cross streamside zones at designated points, with prior approval of the sale administrator,” EA 2-3, this hardly qualifies as an analysis or an evaluation of the efficacy of this mitigation measure.  Here, the EA simply refers to the Forest Plan’s standards and guidelines and the Texas BMPs without further analysis that these are effective in mitigating adverse environmental impact cause by this project. EA 2-3.
 
The EA further refers to the Soils Report to protect water quality and ephemeral streams.  EA 2-4.  It says that a 33-foot equipment exclusion zone will be delineated and equipment will not be allowed in the zone “unless approved by the Forest Service.”  While it makes sense to exclude equipment, there is no explanation why the Forest Service should approve an exception to the equipment exclusion and under what circumstances.  There is no analysis about why the 33 foot limitation zone is adequate to protect water quality or why the exception will not cause adverse impacts on water quality or ephemeral steams.
 
The EA fails to adequately analyze other mitigation measures.  It merely lists 23 “design criteria” that apply to Alternatives 2 & 3.  A mere listing of mitigation measures is insufficient to qualify as the reasoned discussion required by NEPA.  These failures renders the EA deficient under NEPA.
 
The EA further asserts that the use of the Design Criteria, the Plan’s Standards and Guidelines, and BMPs should minimize siltation in Caney Creek and its tributaries, but provides no further analysis of these mitigation measures or their effectiveness.  EA 3-4.  Although the EA makes a general statement about the effectiveness of BMPs in mitigating water quality degradation based on the Southern Regional Assessment, this hardly qualifies as an analysis of the effectiveness of the Texas BMPs as mitigation measures for this specific project.  Nor does the claim that the Texas Forest Service found that 98.4 % of the time implementation using their BMPs did not result in significant risks to water quality.  How does this relate specifically to the types of soils and the current conditions in the Caney Creek watershed?  This high figure is misleading because there are four separate units of the Texas NFs that all have differing watershed conditions and soils.  In addition, there is no analysis by the Forest Service that the Texas BMPs actually are effective in mitigating the significance of environmental effects.  The failure of BMPs in some cases could lead to significant adverse impacts, especially if there’s no adequate response to such a failure.  In addition, the Texas Forest Service monitoring of BMPs figure only refers to “significant” risks and does not discuss other moderate risks that could have a cumulative effect on water quality or aquatic species.  There is simply no analytical data presented in the EA to support how the Design Criteria, the Plan’s Standards and Guidelines, and BMPs will effectively mitigate adverse environmental effects from implementatin of the project on the Caney Creek Watershed, its stream’s water quality, or aquatic species.
 
For the foregoing reasons, the EA does not adequate analyze mitigation measures in detail and lacks an explanation of how these measures would be effective for this particular project.  The mitigation measures are not supported by any site-specific analytical data.  Therefore the EA, FONSI, and Decision Notice violate NEPA.
 

Without this analysis and a showing that the mitigation measures will be effective at averting significant environmental effects, a FONSI is inappropriate and a full EIS must be done.

 

End.
