


A message from the 'appealist' discussion list  





At 01:15 PM 1/6/2000 -0800, Scott Schroder wrote:


Has anybody writen arguments in these cases:





When purpose and need of a project do not describe and therefore do not respond to on the ground conditions?


(professional and scientific integrity?)





When a project simply will not meet the desired goals outlined in the documentation (i.e. reducing wildfire hazard)?





Scott -





Here's stuff from my Warner Creek briefing -- arson fire in an owl reserve, Forest Service decided to log it to reduce wildfire hazard.  Maybe this will help.  The factual stuff is at the beginning, the legal at the end.





Marianne Dugan





----





THERE IS NO RELATIONSHIP BETWEEN THE STATED NEED FOR THE PROJECT AND THE APPROVED PROJECT





The selected alternative for the Warner Project, Alternative L with modifications (LNSA), is not only inconsistent with the project's stated purpose and need of recovering suitable spotted owl habitat, but will actually detract from the area's suitability as owl habitat.  See Ex. A at


4.  This violates both NEPA and the APA.  NEPA requires the statement of purpose and need in an EIS to reflect the true purpose and need "to which the agency is responding in proposing the alternatives including the proposed action."  40 C.F.R. § 1502.13.  The defendant's failure to ensure that the proposed alternative supports the purpose and need is arbitrary and capricious and therefore violates the APA.  5 U.S.C. § 706(2)(D).





a.	Salvage Logging Will Delay Recovery of Spotted Owl Habitat





The Warner ROD is not designed to achieve its stated purpose of recovering spotted owl habitat, but instead will damage that habitat and delay recovery.  





<snip - facts>








b.	Salvage Logging to Lower RTC Is Not Justified, Because the Fire Risk Is Low





Defendant's justification for delaying recovery of owl habitat in the Warner area is that it has balanced the need for snags, down wood, and stable slopes with the need to control future fires.  Ex. A at 8-9.


Improved "resistance to [wildfire] control" (RTC) is the only reason given by defendant for adopting the selected alternative.  Id.  But the fire hazard in the Warner area is by defendant's own admission only six percent, a risk that is comparable to surrounding, unburned areas.  Ex. D at IV-6.


Furthermore, this risk remains the same for all alternatives in the Warner EIS; defendant admits in its EIS that removing nine MMBF of wood from the Warner area under the chosen alternative will not decrease the risk of future fire, and that "[t]he same actual risk would apply to each alternative."  Id.





<snip - facts>








c.	All Federal Review Teams Recommended That If Any Cutting Occur It Be Much Less Than the Amount Decided upon by the Supervisor





<snip - facts>








From the reply brief (after the government responded to the above arguments):





Defendant asserts that the Warner Project will meet its stated purpose and need because "[t]he purposes for taking the action include minimizing the extent and severity of future fires, the provision of revenue to the government . . . and providing employment and income to local communities."


It is appropriate for the Warner Project to fulfill these secondary "purposes" only as side-effects to fulfilling the "primary underlying need"


to which the Warner Project responds, which is recovery of owl habitat.


Defendant cannot avoid this "underlying need," because it is also the highest priority of Late-Successional Reserves -- to protect and enhance habitat for late-successional and old-growth related species.  The selected alternative does not meet this primary need.


NEPA requires the statement of purpose and need in an EIS to reflect the true purpose and need "to which the agency is responding in proposing the alternatives including the proposed action."  40 C.F.R. § 1502.13.  The CEQ regulations which guide the NEPA process do not distinguish between "purpose" and "need" in imposing this requirement.  Id.  If the true "purposes and needs" of the Warner Project are "minimizing the extent and severity of future fires, the provision of revenue to the government . . .


and providing employment and income to local communities," then the EIS's statement that it will meet the "underlying need" of recovering owl habitat is a ruse.  An agency may not "frame its goals in terms so unreasonably broad that an infinite number of alternatives would accomplish those goals and the project would collapse under the weight of the possibilities."


Citizens Against Burlington v. Busey, 938 F.2d 190, 196 (D.C. Cir.), cert.


denied, 112 S. Ct. 616 (1991).


The selected alternative for the Warner Project is not only inconsistent with the project's stated primary need for recovering suitable spotted owl habitat, but will actually detract from the area's suitability as owl habitat.  Indeed, in its brief defendant never argues that the Project will meet the primary need, but instead points to the Natural Succession Area as meeting the secondary underlying need of "increasing knowledge of owl habitat," and to other outcomes which will fulfill the miscellaneous "purposes" of economic benefit and reduced fire severity.  


The selected alternative is expected to create only 1296 acres of high quality owl habitat within 100 years as compared to 1635 acres for Alternative FB, and 1732 acres for Alternative R.  The Warner ROD recognizes that "[t]he quality of owl foraging habitat in 100 years is dependent primarily upon the retention of snags and coarse woody material."


The proposed logging, however, will remove these critical components of owl habitat.  





[more deleted]





In Marsh v. ONRC, the Supreme Court was satisfied that the agency had "carefully scrutinized the proffered information" and had relied on experts, both its own and others, who disputed the accuracy and significance of this information.  490 U.S. at 383, 109 S. Ct. at 1864.


Here, defendant's own experts, and the resource agencies which reviewed the EIS, felt that defendant should either cut only firebreaks or cut nothing at all in the Warner area, and that cutting more than Alternative FB would cut was unjustified by the scientific and factual information available.


The agency does not have discretion to ignore even the advice and opinions of its own experts.  The agency must "articulate a satisfactory explanation for its action including a 'rational connection between the facts found and the choice made,'" and the court must "consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment."  Motor Vehicle Mfrs. Ass'n of U.S., Inc. v.


State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S. Ct. 2856, 2866-67 (1983) (citations omitted).  "Agency deference has not come so far that we will uphold regulations whenever it is possible to 'conceive a basis' for administrative action."  Bowen v. American Hosp. Ass'n, 476 U.S. 610, 626,


106 S. Ct. 2101, 2112 (1986).  See also Sears Sav. Bank v. Federal Sav. and Loan Ins. Corp., 775 F.2d 1028, 1029-30 (9th Cir. 1985) (remanding to agency because record failed to present an adequate basis for agency action; "Although this scope of review is narrow, the Board must examine the relevant data and articulate a satisfactory explanation for its action including a rational connection between the facts found and the choice made."); People of State of Cal. v. F.C.C., 905 F.2d 1217, 1230 (9th Cir.


1990) (agency action was arbitrary and capricious); National Wildlife Federation v. Federal Energy Regulatory Comm'n, 801 F.2d 1505 (9th Cir.


1986) (same).


The defendant has failed to provide a rational explanation of why it ignored the unanimous advice of its own IDT and of reviewing agencies.


Those experts believed that salvage logging at Warner will not meet the primary underlying need of recovering spotted owl habitat.  The defendant's action is arbitrary and capricious.
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