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The mission of the Gifford Pinchot Task Force (GPTF) is to act as an advocate for the ecosystems and communities of Southwest Washington with particular focus on the Gifford Pinchot National Forest.  We promote an increasing ecologically sustainable use of public forests, with recognition of all ecologically important benefits derived by local economies.  The Task Force serves as an informational and educational resource on forest ecosystems of southwest Washington for interested citizens and organizations through a variety of avenues including our using federal environmental laws and citizen involvement as tools for preserving and restoring biodiversity in the Pacific Northwest. 

The mission of Blue Mountains Biodiversity Project (BMBP) is to protect and restore the biodiversity of the Blue Mountains region of Oregon and Washington and to educate the public about threats to forest ecosystems in eastern Oregon.  In order to further its mission and protect the interests of its members in preserving the biodiversity of the Pacific Northwest forests, BMBP monitors timber sales and other Forest Service activities on the Malheur, Umatilla, Deschutes, and Ochoco National Forests.

Klamath-Siskiyou Wildland Center (KS Wild) is a 501(c)(3) Oregon non-profit corporation with offices in Williams and Ashland, Oregon, and is dedicated to the preservation and restoration of biological diversity in the Klamath-Siskiyou region of southwest Oregon and northern California.  KS Wild is committed to the ecological and biological integrity of late-successional forests and river ecosystems in the region.   

The Gifford Pinchot Task Force, Blue Mountains Biodiversity Project, and KS Wild have a long-term and well-established interest in the full and legal implementation of the National Forest Management Act (NFMA).  We believe that the proposed regulations undermine not only the spirit and letter of NFMA, but also other environmental and public participation laws.  Until the agency has fully justified the need for the 2002 planning regulations, the Forest Service should refrain from adopting the proposed procedures.

We have several general concerns about the proposed regulations, followed by particular criticism of relevant sections.

I.
General Concerns.

A. Failure to address the 1982 planning regulations.

We note that throughout the Federal Register notice for the planning regulations, the Forest Service almost exclusively refers to differences between the 2000 and 2002 regulations.  See generally 67 Fed. Reg. 72,770 et seq.  However, as the Forest Service is well aware, the 2000 regulations were litigated by several parties, including the Gifford Pinchot Task Force.  At this time, that litigation is still pending, in large part due to the drafting of the proposed 2002 regulations.

Consequently, many national forests are still operating under the 1982 regulations, and have not begun forest plan revisions: therefore, the Forest Service is planning and implementing projects according to the 1982 planning regulations.  As stated in our litigation involving the 2000 regulations, we firmly believe that the 1982 regulations accurately implement the intent of the National Forest Management Act, and that the 2000 regulations are patently illegal.  

In our view, it is a flawed approach to compare the 2002 regulations to the 2000 regulations, when the latter are not in force in at least the Pacific Northwest, as well as elsewhere in the country.  Therefore, we urge the Forest Service to expand its analysis to consider the differences between the 1982 and 2002 regulations, and to compare the “implementability” and value of these two regulatory schemes.

B.
There is no support for the contention that the proposed regulations will increase administrative efficiency.

The Forest Service states that it is compelled to formulate new NFMA regulations based on a 2001 report that was designed to answer questions about the “implementability” of the 2000 regulations.  67 Fed. Reg. 72,771.  The report concluded that “many of the concerns regarding the implementability of the rule were serious and required immediate attention.”  Id.
We point out that this report was not made available to the public, and does not provide specific information that would allow the public to determine whether the drastic changes in the NFMA planning regulations are in fact warranted.  For example, simply listing aspects of the current planning process that are “difficult” does not adequately described the alleged “problems” with the status quo process.  67 Fed. Reg. 72,772.  Moreover, while we do not support the 2000 regulations, we point out that they have not been implemented over the vast majority of Forest Service lands; instead, the 1982 regulations are in effect.

Similarly, the Forest Service has not provided any information that demonstrates that there is unclear guidance regarding how to implement the 2000 regulations.  67 Fed. Reg. 72,772.  We point out that there is ample guidance regarding how to implement the 1982 regulations; and it is our experience that the current regulations adequately meet the requirements of NFMA, and that no changes are necessary.  The Forest Service must demonstrate that a change is necessary with demonstrable evidence.  The failure to do so is arbitrary and capricious.  5 U.S.C. § 706(2)(A).

Moreover, the agency points to its inability to revise LRMPs within the 15 year timeframe required by NFMA as a reason to revise the planning regulations.  67 Fed. Reg. 72,774.  The connection between the planning regulations (either the 1982, 2000, or 2002) and the inability of the Forest Service to comply with a statutorily mandated timeline is spurious at best.  There is no support for the contention that the planning regulations have contributed to the lack of forest plan revisions, and we firmly believe that the 1982 regulations – under which most LRMPs in the country were prepared – are adequate for planning the second generation of forest plans.  Indeed, we submit that the proposed 2002 regulations – which have not been judicially tested or subject to land manager interpretation and use – will result in much greater delay than utilizing the 1982 regulations for planning.  We strongly suggest that the Forest Service reconsider using delay in forest plan revision as an excuse to revise the NFMA planning regulations.

C.
NEPA documentation is required for the proposed regulations.

The Forest Service does not disclose that it is in the process of implementing several administrative regulatory changes that, in addition to the proposed planning regulations, will have a cumulative effect on the environment that has not been analyzed as required by law.  Presently the Forest Service is in the process of amending the Northwest Forest Plan’s survey and manage program, and Aquatic Conservation Strategy; the NFMA notice, comment, and appeal regulations; and creating several new categories of categorical exclusions for fuels reduction projects and timber harvest.  The agency has also internally amended the definition of “extraordinary circumstances” for CEs, and other agencies such as the United States Fish and Wildlife Service and National Marine Fisheries Service have issued guidance regarding streamlined ESA consultation on fuels reduction projects.  Other administrative changes are also being proposed.

The combined effect of these regulatory changes is profound.  In addition to exempting categorically excluded projects from notice, comment, and appeal requirements, these changes will have the effect of significantly relaxing the scientific analysis required prior to approving land management activities, particularly timber harvest and salvage logging, and will bypass public inspection of and participation in these decisions.  The result is a concrete adverse effect on natural resources on the ground that the Forest Service has not been able to refute.

The National Environmental Policy Act (NEPA) requires action agencies to assess the direct, indirect, and cumulative effects of the past, present, and reasonably foreseeable future actions that it and other federal and nonfederal actors undertake.  40 C.F.R. §§ 1508.7, 1502.16.  NEPA also requires federal agencies to prepare a detailed environmental impact statement for every recommendation or report on proposals for legislation and other major federal actions that may significantly affect the quality of the human environment.  42 U.S.C. § 4332(2)(C).  “Action,” for purposes of NEPA, includes new or revised agency rules, regulations, plans, policies, and procedures.  40 C.F.R. § 1508.18(a).  Federal actions include the adoption of official policy, such as rules and regulations.  Id. § 1508.18(b)(1).

In assessing the “significance” of an action, the agency must consider both the context and intensity of the proposed action.  40 C.F.R. § 1508.27.  In evaluating intensity, the agency must consider impacts that may be both beneficial and adverse, unique characteristics of the geographic area, the degree to which effects are likely to be highly controversial, the degree to which effects are highly uncertain, the degree to which the action may establish a precedent for future actions with significant effects, whether the action is related to other actions with cumulatively significant impacts, the degree to which the action may adversely affect threatened or endangered species or its habitat, and whether the action threatens a violation of federal, state, or local environmental laws.  The Forest Service has neither evaluated the significance of the proposed regulations’ direct and indirect impact on the environment, nor assessed the cumulative effects of the proposed regulations in addition to the other administrative changes the agency is seeking to implement.

In other administrative rule changes, the agency claims that the Forest Service Handbook (FSH) exempts regulations from NEPA.  67 Fed. Reg. 77,457.  However, we point out that the FSH has not been subject to the rulemaking procedures of the APA, and therefore does not have the full force and effect of law; it is merely internal guidance not subject to judicial deference.  Western Radio Services Co. v. Glickman, 123 F.3d 1189 (9th Cir.1997).  Moreover, NEPA clearly subjects agency regulations to environmental analysis in an EIS.  As stated previously, because the law is clear, the Forest Service’s interpretation of the law in the FSH is not persuasive authority regarding the agency’s obligation to comply with NEPA.

The proposed rule is a major federal action that will significantly affect the quality of the human environment, for which the Forest Service has failed to prepare any NEPA documentation, much less the required EIS.  42 U.S.C. § 4332(2)(C).  In addition, because the proposed regulations will have significant direct, indirect, and cumulative impacts, an EIS is required.  Id.  The Forest Service’s decision to develop, promulgate, and implement the proposed regulations without preparing an EIS, is arbitrary, capricious, an abuse of discretion, and not in compliance with NEPA.  5 U.S.C. § 706.


D.
ESA documentation is required for the proposed regulations.
In addition to completing NEPA for the proposed regulations, because the proposed regulations are a “major federal action affecting the quality of the human environment,” Endangered Species Act (ESA) consultation is also required.  The ESA requires federal agencies to “utilize their authorities…to carry[] out programs for the conservation of endangered species and threatened species.”  16 U.S.C. § 1536(a)(1).  The ESA also requires federal agencies to consult “on any prospective agency action…if the applicant has reason to believe that an endangered species of threatened species may be present in the area affected by his project.”  Id. at § 1536(a)(3).

There is no question that threatened and endangered species exist on National Forest lands.  Therefore, the ESA requires the Forest Service to consult with the U.S. Fish and Wildlife Service and National Marine Fisheries Service on the proposed regulations.  Endangered Species Act of 1973, 16 U.S.C. §§ 1531-1544 (1994).

E.
Role of benchmarks in planning.

The Forest Service maintains that benchmarks such as those required by the 1982 regulations, are “no longer considered helpful.”  67 Fed. Reg. 72,771.  We question whether this is in fact true, as the Forest Service has provided no evidence to this effect.  Contrary to the agency’s assertion, we have found benchmarks and baseline data very helpful in monitoring Forest Service performance, and contend that the 2002 regulations should require standards, guidelines, and benchmarks that assist the public and decision maker in assessing ecosystem integrity.  Failing to demonstrate that the 1982 regulations’ requirements are no longer useful is arbitrary and capricious.  5 U.S.C. § 706(2)(A).

F. Scope of land and resource management plan and decisionmaking.

The agency contends that programmatic planning “will be proportional to the kinds of decisions being made.”  67 Fed. Reg. 72,772.  We request clarification of this statement.  It is clear from not only the 1982 regulations, but also from the 2000 regulations, that land and resource management plan (LRMP) planning is a major undertaking, and has a major effect on how National Forest lands will be managed for at least 10 years, if not longer.  

Because “the decision being made” is of critical importance, the level of planning should be treated with similar importance.  However, our review of the 2002 regulations indicate that the Forest Service is not taking planning seriously, providing decision makers with the option of implementing LRMPs with categorical exclusions not subject to public notice, comment, and appeal; failing to establish enforceable species viability requirements; and downplaying the role of scientists in planning.

As a result, we urge the agency to elevate the importance of planning by subjecting it to NEPA requirements, including full public notice, comment, and appeal procedures.

G. Cumulative effects analysis.

The agency notes that “planning analysis will be more focused on desired conditions rather than speculative and detailed examination of future project effects.”  67 Fed. Reg. 72,773.  We are extremely concerned about this approach, and point out that it is inconsistent with NEPA.

It is our experience that in implementing site-specific projects, the Forest Service frequently tiers its effects analysis to the LRMP, alleging that the cumulative effects of multiple timber sales in the same watershed (for example) have been covered in the broad assessment.  Site-specific NEPA documentation therefore does not disclose the environmental consequences of intensive management either over the broad landscape or on a smaller unit of land.  

There is no indication in the planning regulations that the requisite site-specific analysis will therefore ever occur.  If the Forest Service continues to maintain that the cumulative effects of a proposed action do not need to be discussed at the project level, and yet the proposed regulations would exempt LRMPs from this requirement as well, then the requirements of NEPA have been circumvented.  We submit that the stated purpose of the proposed regulations – to increase administrative efficiency – will be frustrated by this approach.  The public will be left with no alternative other than to litigate every site-specific project in a piecemeal fashion, thus preventing implementation of projects as well as limiting the validity of the associated LRMP.  We strongly urge the Forest Service to rethink its regulations exempting LRMPs from consideration of “future project effects.”

H. Vague standards and guidelines.

The proposed regulations indicate that there will be few, if any, enforceable standards and guidelines.  Instead, “outcome-based objectives” will be used.  67 Fed. Reg. 72, 773.  We submit that this approach will not meet the requirements of NFMA, which requires the Forest Service to implement regulations that require measurable and enforcement compliance with the statute.  16 U.S.C. §§ 1604(g)(2).  The Forest Service has not demonstrated that the “outcome-based objectives” will in fact result in any enforceable guidelines that meet the statutory requirements, or that these objectives can in fact be measured.  Therefore, the proposed regulations are arbitrary, capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A).

I. Placement of management direction in the Directive System.

The proposed regulations state that much of the direction found in the 1982 and 2000 regulations will be found in the Forest Service Handbook (FSH) or Manual (FSM).  67 Fed. Reg. 72,774.  We have serious concerns about this decision.

First, we point out that the FSH and FSM have not been subject to the rulemaking procedures of the APA, and therefore do not have the full force and effect of law; they are merely internal guidance not subject to judicial deference.  Western Radio Services Co. v. Glickman, 123 F.3d 1189 (9th Cir.1997).  Moreover, NEPA clearly subjects agency regulations to environmental analysis in an EIS.  As stated previously, because the law is clear, the Forest Service’s interpretation of the law in the FSH or FSM is not persuasive authority regarding the agency’s obligation to comply with NEPA.

Second, the FSH and FSM are not the appropriate places for the bulk of the guidance implementing NFMA.  The statute clearly states that the Forest Service must promulgate regulations to implement the Act, and that those regulations must implement LRMP planning.  16 U.S.C. § 1604(g).  Moving guidance to implement NFMA into the Directive System is arbitrary, capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A).

Finally, we point out that the Directive System is very difficult to use, and not accessible to all members of the public.  Moreover, it is easily changed without public notice and opportunity to comment, as required by the Administrative Procedure Act.  We are concerned that the agency will alter the requirements for planning without notice, which will contribute not only to distrust of the Forest Service, but also a confusing system of malleable and unenforceable guidelines.  If the agency is to increase administrative efficiency and public participation in land management planning, removing the guidance regarding that planning to an obscure internal process will not aid in obtaining that goal.

J. “Permissive” forest plan standards and guidelines: codification of Ohio Forestry.
The proposed regulations are clear that as opposed to LRMPs prepared according to the 1982 regulations, the standards, guidelines, and management objectives in LRMPs prepared in accordance with the proposed 2002 regulations will result in forest plans that are “permissive.”  67 Fed. Reg. 72,774.  The Forest Service goes to great lengths in the proposed regulations to attempt to codify the Supreme Court’s holding in Ohio Forestry Ass’n v. Sierra Club.  Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726 (1998).  In so arguing, the agency claims that “the proposed rule emphasizes that plans themselves generally are not actions that significantly affect the quality of the human environment, nor do they dictate site-specific actions.”  67 Fed. Reg. 72,774.  We question this assertion on several grounds.

First, the assertion that LRMPs do not authorize on-the-ground activities is belied by reality.  67 Fed. Reg. 72,775.  Current LRMPs require surveys of plant and animal populations and viability trends, set forth timber harvest schedules (often with specific sales laid out in specific watersheds), establish timber harvest targets, preclude motorized recreation in some areas and permit it in others, require reforestation efforts, and open some areas to mineral development and close other areas to extraction.  Although additional NEPA analysis is required to implement some of these activities (for example, NEPA is not required to allow motorized recreation in Matrix lands in the Pacific Northwest), the level of this analysis is based on at least some environmental analysis at the LRMP level.  However, the proposed regulations would exempt LRMPs from any level of analysis if the local land manager so decides.  As stated previously, this contradicts both the spirit and the letter of NEPA.  National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321–4347d (1994 & Supp. III 1997); 40 C.F.R. §§ 1500 et seq.

K. Baseline data required for LRMPs.

The Forest Service maintains that baseline data regarding the landscape covered by LRMPs is not useful, and therefore does not require it in the proposed regulations.  67 Fed. Reg. 72,777.  Specifically, the agency states that 
For example, there may not be complete information early in the issue identification stage related to opportunities to contribute to recovery of threatened or endangered species.  This consideration may not be appropriate or efficient to consider until later in the planning process when the best available science may be assembled, when better inventory data may become available, or when public involvement may help discover opportunities that were not earlier known.

Id.  

While we understand that some information may not be attainable during planning, NFMA requires the Forest Service to acquire a certain amount of baseline data for planning purposes.  16 U.S.C. § 1604(g).  Moreover, NEPA requires the Forest Service to disclose why missing information could not be obtained; but if the information is “essential to a reasoned choice among all alternatives and the overall costs of obtaining it are not exorbitant, the agency shall include the information.”  40 C.F.R. § 1502.22(a).  

In this case, baseline data regarding species populations and distributions, water quality, soil productivity, mineral distribution, and other natural resources is critical to the assessment of what activities should be permitted and prohibited on any one National Forest.  The collection of this data is also required by NFMA and NEPA.  Because the proposed regulations attempt to eschew this requirement, they are arbitrary, capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A).

Similarly, the Forest Service claims that data collection may prove too expensive or otherwise burdensome for all national forests to implement.  67 Fed. Reg. 72,777.  However, the agency has failed to demonstrate that this is in fact the case, and would preclude the Forest Service from meeting its statutory and regulatory obligations.  The Forest Service must support its claims that new regulations are required for this reason.  5 U.S.C. § 706(2)(A). 

We also note that all National Forest units managed to collect this data for the first generation forest plans, and that the agency has failed to demonstrate that data collection for plan revision will be too difficult.  Indeed, as stated elsewhere in these comments, a major aspect of the Forest Service’s mission is to integrate natural resources data into land management.  Simply because data collection and analysis may be time consuming does not give the agency leave to fail to engage in it. 
L. Decision maker discretion to determine “issues” ripe for planning consideration.

The proposed regulations would allow the decision maker alone to determine whether an “issue” should be considered in LRMP planning.  67 Fed. Reg. 72,777.  We question this approach.  NEPA requires the Forest Service to engage the public regarding land management decisions.  40 C.F.R. § 1500.1.  NFMA also requires public participation in the revision of LRMPs.  16 U.S.C. § 1604(f)(4).  However, the proposed regulations would eschew these requirement, which is arbitrary, capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A).

M.
LRMPs are subject to NEPA EIS requirement.

The proposed regulations would allow the responsible official to determine whether or not to prepare an EIS for LRMP revision or amendment.  67 Fed. Reg. 72,777.  Specifically, the rule states

An EIS at the planning stage will not be required if the decision to adopt a plan revision or amendment is not an action significantly affecting the quality of the human environment or if a component of a plan does not yet authorize an action that commits funding or resources that could have a significant effect on the quality of the human environment.  In addition, all plans in revision were adopted with full EIS analysis.  Therefore, where the existing EIS and subsequent plan and/or project level documentation have adequately evaluated the significance of plan direction, no further supplementation is required.

Id.  We have several concerns about this new discretion afforded to the decision maker.



1.
Use of categorical exclusions for LRMP revision and amendments.

First, based on the quoted passage and the general intent of the rest of the proposed regulations, it seems to us that the Forest Service will attempt to document LRMP revision and amendments with something other than an EIS.  Based on other agency proposals, we surmise that this documentation will be either an environmental assessment (EA), or, more likely, a categorical exclusion (CE).  

We point out that documentation of a revised LRMP or plan revision with especially a CE is wholly inappropriate.  Existing Forest Service guidance on whether a CE is the appropriate tool for effects analysis states that 

Resource conditions that should be considered in determining whether extraordinary circumstances related to the proposed action warrant further analysis and documentation in an EA or an EIS are:

a. Federally listed threatened or endangered species or designated critical habitat, species proposed for Federal listing or proposed critical habitat, or Forest Service sensitive species;

b. Flood plains, wetlands, or municipal watersheds.

c. Congressionally designated areas, such as wilderness, wilderness study areas, or national recreation areas.

d. Inventoried roadless areas.

e. Research natural areas.

f. American Indian and Alaska Native religious or cultural sites.

g. Archaeological sites, or historic properties or areas.

The mere presence of one or more of these resource conditions does not preclude use of a categorical exclusion.  It is the degree of the potential effect of a proposed action on these resource conditions that determines whether extraordinary circumstances exist.

67 Fed. Reg. 54,627.  In sum, when extraordinary circumstances are present to some undisclosed degree, a CE is no longer appropriate to document environmental effects.  

We are concerned that the Forest Service will maintain that LRMP revisions and amendments have very little effects, and therefore a CE is appropriate.  However, based on the listed factors, every National Forest with which we are familiar has all of these resources present to a significant degree, thus compelling the conclusion that a CE is inappropriate.

Moreover, the Forest Service will propose a CE specifically for LRMP revision and amendment in the near future.  67 Fed. Reg. 72,779.  We strongly caution the Forest Service regarding this use of CEs for all methods of forest management, from LRMP planning to project implementation.  Not only must the Forest Service consider the direct, indirect, and cumulative impacts of past, present, and foreseeably future actions, but it also must document these effects in the appropriate environmental analysis.  Exempting LRMPs and projects from analysis flagrantly violates NEPA, which requires this analysis.  40 C.F.R. §§ 1500 et seq.  Obtaining the agency’s stated goal of increasing public participation and administrative efficiency will be impossible if the Forest Service excludes the public and environmental review from the planning process.  It will be the courts, not the public and science, that dictate land management decisions.  

2. Reliance on existing LRMP EISs for future management direction.

The Forest Service also maintains that “where the existing EIS and subsequent plan and/or project level documentation have adequately evaluated the significance of plan direction, no further supplementation is required.”  67 Fed. Reg. 72,777.  We see this statement as a bold attempt to make an end run around the requirements of NEPA and NFMA, and urge the Forest Service to remove this option from the proposed regulations.

NFMA clearly requires LRMPs to be revised every 10, and not more than every 15 years.  16 U.S.C. § 1604(f)(5).  There are no qualifications related to allowing the deciding official to determine whether the first generation forest plan is adequate to suffice for the basis for the second generation LRMP.  Instead, the statute clearly requires full revision at stated intervals.  Ignoring this requirement is arbitrary, capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A).

NEPA also counsels against using old NEPA documentation as the basis for second generation LRMPs.  The regulations implementing NEPA state that supplementation is required when there is significant new information related to the planning area or proposed action.  40 C.F.R. § 1502.9(c)(ii).  The case law interpreting this requirement indicates that supplementation is inappropriate when an issue arises that was never analyzed by the agency; and in that case, new NEPA analysis is required.  Friends of the Clearwater v. Dombeck, 222 F.3d 552 (9th Cir. 2000); Portland Audubon Society v. Babbitt, 998 F.2d 705 (9th Cir. 1993); Leavenworth Adopt-A-Forest v. Ferraro, 881 F.Supp. 1482 (W.D. Wash. 1995); Swanson v. USFS, 87 F.3d 339 (9th Cir. 1996); ONRC v. Devlin, 776 F.Supp. 1440 (D. Or. 1991); Hanson v. USFS, 138 F.Supp.2d (W.D. Wash. 2001); League of Wilderness Defenders v. USFS (2000 U.S. Dist. LEXIS 21186 (D. Or. 2000); Kettle Range Conservation Group v. USFS, 148 F.Supp.2d 1107, 1139-1141 (E.D. Wash. 2001); Alaska Wilderness Recreation and Tourism Association v. Morrison, 67 F.3d 723, 730 (9th Cir. 1995); Idaho Sporting Congress v. Alexander, 222 F.3d 562 (9th Cir. 2000).
Based on the age of many of the LRMPs with which we are familiar, supplementation is not appropriate for existing NEPA associated with first generation LRMPs.  Species have been listed as threatened or endangered, land allocations have changed, administrative units have consolidated, wildfires and other natural disturbances have occurred across the landscape, and public values surrounding resource utilization have changed substantially.  Based on the NEPA regulations and existing case law, simply supplementing existing EISs for planning would be arbitrary, capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A).

N.
Triggering factors for the preparation of an EIS.

In the proposed rules, the agency states that 
With this proposed rule, the Forest Service is attempting to strike an appropriate balance between broad-scale plan-level analysis and finer-scale project-level analysis with sufficient inter-relationship between the two to ensure NEPA compliance for all decisions.  Therefore, the Forest Service specifically requests comments and suggestions from the public regarding how the “significance” of land and resource management plan direction is applied in this proposed rule, what plan decisions authorize an action or commit funding or resources that could have a significant effect on the environment, and the circumstances for which an EA or EIS for a plan would be appropriate.

67 Fed. Reg. 72,779.  We have two comments based on this passage.

First, it is the Forest Service’s obligation – not the public’s – to determine whether its actions are “significant,” thus compelling the preparation of an EIS.  However, if the agency is looking for assistance in this matter, we suggest that it turn to the NEPA regulations, which directly address this question.  40 C.F.R. § 1508.27; see also 40 C.F.R. § 1500 et seq.  Ample case law also elucidates what types of actions are “significant” and require documentation in an EIS.

Second, based on the history of LRMPs, we submit that an EIS is the only appropriate document for LRMP revision and amendment.  According to NFMA, LRMPs are wide-ranging documents that cover millions of acres of National Forest land.  Assessing the baseline condition of those lands and the management that may occur there is a major undertaking, requiring extensive analysis.  Consequently, the Forest Service has prepared EISs for LRMPs in the past, and we believe that according to NEPA, this is the proper level of analysis.

O.
Consensus regarding LRMP alternatives.

The Forest Service states that it intends to engage in collaborative efforts in LRMP design, thus reducing the number of alternatives that may appear as part of the plan.  67 Fed. Reg. 72,780.  On the other hand, the agency also alleges that “collaboratively developed landscape goals” are not required, and that the decision maker has the discretion to determine the level of public involvement in planning.
  Id. at 72,783.  Clearly these two concepts are mutually exclusive, and we request that the Forest Service clarify the exact role in planning that the public will play.

Nevertheless, while we support consensus-based decision making, the agency does not state how it intends to engage in the process, or how it will remain consistent with NEPA, which requires a wide range of alternatives to any proposed agency action.  Based on other proposal contained in the 2002 planning regulations, it is apparent that the agency intends to reduce public involvement in land management decisions by utilizing CEs for LRMP development and revision, as well as project implementation.  This approach is antithetical to consensus-based decisionmaking.  What mechanisms will the USFS use to ensure that all interested members of the public will be involved in planning?

Moreover, NEPA mandates that an agency “shall to the fullest extent possible: use the NEPA process to identify and assess the reasonable alternatives to proposed actions that will avoid or minimize adverse effects of these actions upon the quality of the human environment.”  40 C.F.R. § 1500.2(e).  NEPA also requires the USFS to “study, develop, and describe appropriate alternatives to the recommended courses of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources as provided by section 102(2)(E) of 40 C.F.R. § 1501.2 (c).”  Id.  A highly restricted range of alternatives evaluated and considered violates the very purpose of NEPA’s alternative analysis requirement, which is to foster informed decision-making and full public involvement.  42 U.S.C. §§ 4331, 4332(2)(E); 40 C.F.R. § 1508.9(b).  See also Robertson v. Methow Valley Citizen’s Council, 490 U.S. 332, 349 (1989). 

Environmental analysis documents must “[r]igorously explore and objectively evaluate all 

reasonable alternatives” to the project.  40 C.F.R. § 1502.14(a).  The Council on Environmental Quality (CEQ), which promulgated the regulations implementing NEPA, characterizes the discussion of alternatives as “the heart of the environmental impact statement.”  40 C.F.R. § 1502.14.  A decisionmaker must explore alternatives in sufficient enough detail to “sharply defin[e] the issues and provid[e] a clear basis for choice among options by the decisionmaker and the public.”  Id. § 1502.14.  All reasonable alternatives must receive a “rigorous exploration and objective evaluation . . . , particularly those that might enhance environmental quality or avoid some or all of the adverse environmental effects.”  Id. § 1500.8(a)(4).  The analysis of the alternatives must be “sufficiently detailed to reveal the agency’s comparative evaluation of the environmental benefits, costs and risks of the proposed action and each reasonable alternative.”  Id.

The Ninth Circuit stated in California v. Block that “[a]s with the standard employed to evaluate the detail that NEPA requires in discussing a decision’s environmental consequences, the touchstone for our inquiry is whether an EIS’s selection and discussion of alternatives fosters informed decision-making and informed public participation.”  California v. Block, 690 F.2d 753, 767 (9th Cir. 1982).  The purpose of the multiple alternative analysis requirement is to insist that no major federal project be undertaken without intense consideration of other more ecologically sound courses of action, including shelving the entire project, or of accomplishing the same result by entirely different means.  Environmental Defense Fund v. Corps of Engineers, 492 F.2d 1123, 1135 (5th Cir. 1974); Methow Valley Citizens Council v. Regional Forester, 833 F.2d 810 (9th Cir. 1987), rev’d on other grounds, 490 U.S. 332 (1989) (agency must consider alternative sites for a project).  The Ninth Circuit has concluded that “the existence of a viable but unexamined alternative renders an environmental impact statement inadequate.”  Alaska Wilderness Recreation & Tourism v. Morrison, 67 F.3d 723, 729 (9th Cir.1995).  

Other courts have stated that in order to comply with NEPA, “the discussion of alternatives ‘must go beyond mere assertions’ and provide sufficient data and reasoning to enable a reader to evaluate the analysis and conclusions and to comment on the EIS.”  Citizens Against Toxic Sprays v. Bergland, 428 F. Supp. 908, 933 (D. Or. 1977).  A detailed and careful analysis of the relative merits and demerits of the proposed action and possible alternatives is of such importance in the NEPA scheme that it has been described as the “linchpin” of the environmental analysis.  For this reason, the discussion of alternatives must be undertaken in good faith; it is not to be employed to justify a decision already reached.  Id.

We strongly recommend that the Forest Service seriously consider these requirements in developing alternatives to revised LRMPs.

P.
Interim amendments.

The proposed regulations would allow for the use of interim amendments to LRMPs that would not be subject to the usual notice, comment, and appeal procedures.  67 Fed. Reg. 72,780.  We are strongly opposed to this option.  First, the Forest Service has not demonstrated that this type of ability is necessary, although we recognize that the agency has had difficulty in the past meeting the requirements of LRMPs.  Simply because the USFS has had difficulty with complying with the law is not a sufficient reason to eschew the requirements found in an LRMP.

Second, the utilization of interim amendments would essentially make any requirements of LRMPs optional, as the decision maker could change any provision of the plan through an amendment.  There is no authority for this ability in NFMA or other statute, which is where the Forest Service’s right to act must be found.  5 U.S.C. § 706(2)(A).  

Q.
Comment period for LRMP revisions.

We note that the proposed regulations do not have a requisite time period for public comment on LRMP revisions, instead allowing the decision maker to decide on an appropriate comment period.  67 Fed. Reg. 72,780.  We believe that the Forest Service should establish a required public comment period in the proposed regulations in order to maximize public involvement and confidence in the decision ultimately reached on LRMP revisions.  Allowing the decision maker to decide whether public comment is required violates NEPA, which requires public involvement in land management decisions.  40 C.F.R. § 1500.1.

R.
Species diversity.

We are especially concerned about the role of diversity in planning under the proposed regulations.  The proposed regulations state

Several concepts that were essential features of the required ecological information and analyses in the 2000 rule are now treated as optional elements of the analyses and will be covered in the Directive System or other guidance documents.  For example, neither of the diversity options specifically requires broad-scale assessments as did the 2000 rule, but each will make use of information from such assessments, where they represent the best science available, and as stepped down from the assessment area to the plan area.  Similarly, neither option specifically requires that focal species be identified for the plan area and evaluated to provide insights concerning the ecological integrity of the larger ecological system with which they are associated.  Again, however, both options permit such a use of focal species on an optional basis.  Option 2, in particular, states that individual species may be identified for analysis in order to develop a more complete understanding of the condition and trends of ecosystems, which is conceptually equivalent to the manner in which focal species were a required element of the diversity analyses in the 2000 rule.  As a final example, neither option specifically requires use of the concept of the range of variability under the natural disturbance regime of the current climatic period, but Option 1 identifies range of variability as being among the approaches that may be used to evaluate ecosystem diversity.
67 Fed. Reg. 72,784.  

In particular, we see no reason to remove the requirement in the 1982 regulations of the use of management indicator species, and in the 2000 regulations of focal species.  The best available science suggests that the use of focal species is necessary in order to approximate the effect of management actions on the landscape, and that tracking the populations of these species is critical.  However, the agency is proposing to make this method of diversity optional, without replacing it with a designated technique for ensuring species diversity, a primary tenant of NFMA.

Similarly, the proposed regulations also state

Both options also eliminate language concerning how plan decisions must address federally listed threatened and endangered species because consideration of federally listed species is integral to the consideration of diversity under either option and because the planning rule need not repeat existing requirements of law.  The 2000 rule at § 219.20(b)(3) included requirements that plan decisions promote the recovery of federally listed threatened and endangered species, provide for implementing conservation agreements, and address requirements and recommendations from biological opinions.  These requirements are not included under either Option 1 or Option 2 of the proposed rule.  The agency reaffirms its commitment to comply with provisions of the Endangered Species Act (ESA), including conducting programs for the conservation of endangered and threatened species consistent with the multiple use objectives of plans, but sees no reason to specify this in the rule itself.  The ESA is among the relevant statutes listed under 219.2(c)(1).

67 Fed. Reg. 72,785.  We are concerned about this trend as well.  As stated elsewhere in these comments, the Forest Service has an affirmative obligation to aid in the conservation and recovery of listed species.  We believe that the 1982 and 2000 regulations met this requirement, but that the 2002 regulations fall short of meeting the agency’s ESA obligation.

Importantly, if the planning regulations do not require the agency to consider listed species in planning, there is no assurance – based on the gist of the rest of the regulations, which seem to limit data collection, analysis, and utilization – that the needs of listed species will be considered from a landscape prospective.  The types of activities that may be authorized or implemented through LRMPs are likely to affect listed species, but unless their needs are considered in the LRMP, it is unclear how the Forest Service proposes to consider those needs.  For example, the agency maintains in the proposed regulations that LRMPs are not major federal actions requiring an EIS (and in fact suggest that a CE might be appropriate), which would negate the requirement to consult with NMFS and FWS pursuant to the ESA.  

Consequently, we believe that the proposed regulations pertaining to species diversity far exceed the authority in NFMA, and in fact run counter to the mandates of the Act, as well as the ESA.  Withdrawal of these regulations is required.  5 U.S.C. § 706(2)(A).

S.
Paperwork Reduction Act.

We have concerns that the proposed regulations will in fact increase the amount of information gathering required by the public and the federal government, in violation of the Paperwork Reduction Act.  44 U.S.C. § 3501 et seq.  Because the Forest Service proposes to delay in gathering data for LRMP revision and amendment until the project implementation stage, it forecloses the ability to tier to larger analysis.  In effect, every time the agency prepares a project, it must gather additional new information, rather than referring back to information gathered on a broad scale during LRMP development.  Moreover, because these regulations are highly controversial, additional paperwork in terms of litigation will be generated in the judicial interpretation of the proposed rules.  We suggest that the Forest Service clearly demonstrate that the proposed regulations will in fact reduce the amount of paperwork generated as a result of implementation.

T.
Permissive language.

Throughout the proposed regulations, the Forest Service uses language such as “should maintain,” “maintain or restore,” “should be identified,” and “should be assessed.”  We believe that these types of permissive language must be strengthened in the final rule.  Restoration – not mere maintenance – of degraded landscapes must be the priority of the Forest Service, and the regulations should demonstrate this goal.  Furthermore, failing to require the agency to identify, assess, evaluate, etc. natural resource conditions is inconsistent with NFMA and NEPA, both of which require the agency to maintain species diversity and to gather high quality data regarding the environmental effects of its proposed actions.  We believe that nondiscretionary language should replace the more flexible language currently found throughout the regulations.

U. Committee of Scientists.
NFMA states that in order to promulgate regulations implementing the statute, the Secretary is required to convene a Committee of Scientists (COS).  16 U.S.C. § 1604(i).  The statute also recommends that the Secretary convene a COS upon revision of the regulations.  Id.  We point out that the COS has been convened in the past to assess and revise the regulations, and given the developing nature of land management planning and ecological knowledge, a COS would be helpful in assessing the proposed regulations for species viability and ecological sustainability.

II.
Specific Concerns.

A. 36 C.F.R. § 219.4.

1. 36 C.F.R. § 219.4(a)(ii).

This subsection indicates that the limitation on opening size would not pertain to salvage of timber affected by fire, insects, disease, or windthrow.  The agency has provided no scientific support for this proposition.  Indeed, the best available science indicates that large-scale natural disturbances such as these provide important ecological functions, and that the residual stands are entirely natural.  Removing the cover from these areas results in decreased soil stability, thermal and hiding cover, snag retention, and other aspects of a healthy ecosystem recovering from large disturbance events.  Until the agency can demonstrate that salvage should be allowed on a scale greater than 40 to 100 acres depending on tree species type, this regulation is without legal authority.  5 U.S.C. § 706(2)(A).

2. 36 C.F.R. § 219.4(a)(3)(vii).

By its plain meaning, this regulation, which allows even-aged management in stands that have reached culmination of mean annual increment of growth, seems to allow the regeneration harvest of old growth forests.  We are opposed to this type of timber harvest, and as the agency is aware, there is little scientific, social, or economic rationale for regenerating old growth forests.  We also point out that this activity – particularly in the Pacific Northwest – has generated decades of controversy.  Codifying this controversy will not assist the agency in meeting its stated goal of increase administrative efficiency.

3. 36 C.F.R. § 219.4(a)(4).

This subsection does not require inventories of natural resources before the agency determines whether lands are suitable for timber harvest or any other activity.  Instead, the agency defines by exclusion the suitability of lands for various uses.  This is inappropriate, as NFMA requires the Forest Service to collect inventory data of its resources before it decides how to best utilize those resources.  16 U.S.C. § 1604(g)(2)(B).

B. 36 C.F.R. § 219.5(a).

We are concerned that this subsection allows the Forest Service to amend or revise an LRMP based on disturbance events such as windthrow, fire, insect infestation, and floods.  We strongly oppose this authority.  Existing LRMPs were designed with the assumption that these types of disturbance events would occur, but that either because of – or in spite of – them, forest plan requirements would be strong enough to ensure sustainability of the landscape.  Indeed, strong LRMP requirements to protect sensitive landscapes are most needed after natural disturbances, and the Forest Service should not be allowed to ignore these requirements simply by amending LRMP direction.  We point out that there is no statutory authority for changing LRMP standards and guidelines after a large-scale disturbance, and caution the Forest Service against implementing this subsection of the proposed regulation.  5 U.S.C. § 706(2)(A).

C. 36 C.F.R. § 219.6.

Please see previous comments regarding the level of NEPA analysis required for LRMP revision and amendment.  We maintain that an EIS is required for LRMP revision, and that the NEPA significance factors should guide the agency when amending plans.

D. 36 C.F.R. § 219.7

Please see previous comments regarding the level of NEPA analysis required for LRMP revision and amendment.  We maintain that the NEPA significance factors should guide the agency when amending plans, and that interim amendments must be subject to full NEPA and notice, comment, and appeal compliance. 

E. 36 C.F.R. § 219.10.

1.
36 C.F.R. § 219.10(a).

The Forest Service is proposing to abolish the current requirement that projects meet the requirements of LRMPs.  67 Fed. Reg. 72,781.  Specifically, the agency notes that “however, unlike the 2000 rule, this proposed paragraph adds a specific requirement that project decisions disclose the relationship of the project to the plan desired conditions.  While all project decisions must be consistent with the plan, it is not practical to require each project decision to be in strict compliance with all aspects of a plan’s desired conditions.”  Id.  We have several concerns about this approach.

First, NFMA requires consistency between projects and LRMPs.  16 U.S.C. § 1604(i).  There is no authority for the Forest Service’s approach, which would only require the agency to document a “relationship” between the LRMP and the project.  The documentation of a mere relationship between the LRMP’s objectives and the project contributes to our concerns about using “objectives” rather than enforceable and measurable standards and guidelines: objectives by definition may never be obtained, allowing the agency to implement projects that do not protect natural resources as required by NFMA and other laws.  Because this approach has no basis in law, the proposed regulations are arbitrary, capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A).

Second, the Forest Service offers no support for the contention that “it is not practical to require each project decision to be in strict compliance with all aspects of a plan’s desired conditions,” or to require that each project be consistent with other applicable laws.  67 Fed. Reg. 72,781.  In our experience, thousands of projects have been implemented over the years that have in fact met all requirements of not only the LRMP, but also of other relevant laws.  Certainly many projects are not consistent with applicable guidance, but again, this is not a reason to change the law without demonstrating that it is the law – versus the nature of the project – that makes it difficult for the agency to maintain legal consistency.  Until the Forest Service can justify the change in the proposed regulations, the proposed rule is arbitrary, capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A).

2. 36 C.F.R. § 219.10(b)-(d).

The proposed regulations state that there is no requirement that approved projects be changes while new information is being assessed.  67 Fed. Reg. 72,781.  However, this permission is in conflict with NEPA, which prohibits the Forest Service from irreversibly and irretrievably committing resources while decisionmaking is ongoing.  40 C.F.R. §§ 1506.1, 1502.16.  Failing to alter approved projects in accordance with new information, or to delay project implementation pending a decision on the relevance of new information, is inconsistent with existing authority.  Because the proposed regulation is in conflict with the NEPA regulations, it must be withdrawn.  5 U.S.C. § 706(2)(A).

F. 36 C.F.R. § 219.11.

The proposed regulation would remove a requirement in the 2000 regulations that required the decision maker to ensure that monies were available for monitoring and evaluation of a project before the project was implemented.  67 Fed. Reg. 72,781.  We urge the Forest Service to retain this requirement.  Monitoring and evaluation – adaptive management – is very important to proper land stewardship.  Without this work, it is impossible for the Forest Service to ensure that its projects are not adversely affecting National Forest lands, as required by NFMA.

Similarly, we maintain that the agency should require certain minimal monitoring and evaluation requirements, so that there is some level of consistency across National Forest system lands.  While we acknowledge that monitoring and evaluation processes may differ slightly based on ecosystem types, certain data collection techniques are fairly standard and can be applied in nearly all circumstances.  We also recommend that these monitoring and evaluation requirements be placed in the regulations, not in the Directive System, for the reasons enunciated above.  As a result, we recommend that the agency maintain at least minimal monitoring and evaluation requirements such as those in the 1982 regulations.

G. 36 C.F.R. § 219.12.

Please see our previous comments regarding collaboration in the LRMP revision and amendment process.


H. 
36 C.F.R. § 219.13.

The proposed regulation proposes to increase the focus placed on economic concerns relative to ecological issues in planning.  We caution the Forest Service in this approach, noting that NFMA’s overwhelming mandate is to ensure the ecological sustainability of national forests.  The agency has yet to demonstrate how it plans to evaluate the economic consideration of land management in planning, since it has frequently maintained that qualification and quantification of National Forest uses is impossible.  We await clarification of this issue.

The Forest Service has requested input regarding several questions on the appropriate scale and nature of viability assessments that should be required by the proposed regulations.  67 Fed. Reg. 72,788.  To a large degree, we believe that the 1982 regulations are far superior to either the 2000 or 2002 regulations, and many of our suggestions are embodied elsewhere in this comment letter.  

In addition, however, we favor an approach that assesses biological diversity on ecosystems, communities, and focal species in order to assess viability of species and therefore forested landscapes.  Diversity should be assessed on the entire administrative unit (i.e., National Forest), with reference to larger ecosystems (i.e., western cascades ecosystem).  Part of this analysis should include study of how humans have changed the landscape (historical baseline analysis).  

In determining whether the requirements of NFMA have been met, we recommend that the agency adopt standards that are measurable, nondiscretionary, and require monitoring and adaptive management.  For example, the agency should be required to survey for and assess the population trends of focal or management indicator species, including listed and at-risk species.  No net loss of viability of these species should be permitted.  Although we recognize that agency personnel and fiscal resources are limited, it is our view that the Forest Service must focus on restoration of National Forest land rather than extraction.  While we acknowledge the multiple use mandate of the agency, restoration is not incompatible with multiple use.  If there are insufficient personnel, funding, or other resources, development projects must not be implemented on the landscape.

Regarding the two proposed diversity options, we do not express a preference for either option, as we believe that neither one will be effective in meeting the requirements of NFMA.  The 1982 regulations meet these requirements, and are preferable to either Diversity Options 1 and 2.

1. 36 C.F.R. § 219.13(b) – Diversity Option 1

We are unclear about the nature of this diversity option, and request clarification.  First, the regulations state that species-at-risk will be provided for outside of the proposed regulations.  67 Fed. Reg. 72,785.  How does the Forest Service propose to deal with the continued viability of these species?  Other portions of the regulations state that not only will focal or management indicator species be optional, but also consideration of effects to listed species.  We are troubled by the trend that we see in the agency’s failure to acknowledge the importance of and protect the diversity of terrestrial and aquatic species.

Second, diversity option 1 only requires the responsible official to determine that the LRMP will “provide a high likelihood of supporting, over time, the viability of native and desired non-native vertebrates and vascular plants well distributed within their ranges in the plan area.  Note that “high likelihood” is not necessarily a statistical or mathematical determination.  Rather, it is an application of expert agency judgment based on a reasonable review and consideration of available information.”  67 Fed. Reg. 72,785.  We are concerned that there is no absolute requirement that the Forest Service meet the statutory obligation in NFMA that the agency maintain species diversity, not that it provide for a “high likelihood” of doing so.  16 U.S.C. 1604(g)(3)(A).  This suggests that the proposed regulation is arbitrary, capricious, and not in accordance with law.

Finally, the proposed regulation only pertains to vertebrates and vascular plants, rather than the entire gamut of terrestrial and aquatic species.  NFMA does not limit the requirement to maintain species diversity to only vertebrates and non-vascular plants; in fact, the Act is silent on what types of species should be maintained in viable populations.  Scientific study has advanced, and now suggests that a variety of terrestrial and aquatic species are critical to proper ecosystem functioning, including lichens, bryophytes, arthropods, fungi, and other species.  We suggest that the agency incorporate this research, and require that diversity of these species be maintained through the selection, survey, and monitoring of focal or management indicator species that represent each group of terrestrial and aquatic species.

2. 36 C.F.R. § 219.13(b) – Diversity Option 2

We are unclear about the nature of this diversity option, and request clarification.  We are optimistic that the second diversity option encourages the use of representative species to monitor biological diversity, but this should be a requirement, not an optional facet of management.  67 Fed. Reg. 72,786.  

The proposed regulations also state that “some amount of change in the abundance, extent, and distribution of components of biological diversity at ecosystem and species levels is acceptable within the intent of fostering the maintenance and restoration of biological diversity in the plan area at ecosystem and species levels within the range of diversity characteristic of native ecosystems in the planning or assessment area.”  67 Fed. Reg. 72,786.  Although the regulations clarify that a large change in biodiversity would be inconsistent with the regulation and therefore NFMA, the rule does not state what would constitute too great of a change, and inherently relies on the decision maker – not objective scientific standards – to make this call.  NFMA does not contemplate this level of discretion in maintaining the viability of species, rendering the proposed regulation arbitrary, capricious, and not in accordance with law.  5 U.S.C. § 706(2)(A).


I.
36 C.F.R. § 219.14.

We have several concerns about the role of science in planning.  The Forest Service states many times that rather than focus on the use of scientists in planning, the agency will focus on science alone.  The rationale for this is that the agency does not have the time, money, or personnel to adequately involve Forest Service scientists in the planning process.  67 Fed. Reg. 72,772.  We seriously question this contention.  

First, the Forest Service has failed to provide the public with evidence to support this contention.  While it may be true that agency budgets are decreasing, land management planning is a critical area where the Forest Service must fully engage agency experts.  It is difficult to imagine a more appropriate role for agency scientists than assessing baseline conditions on an administrative unit.  Simply referring to nonspecific studies and assessments to set the management regime for a National Forest, rather than collecting the needed site-specific data, is arbitrary and capricious.  5 U.S.C. § 706(2)(A).

Second, the Forest Service also maintains that scientific monitoring is currently “too detailed,” and proposes to scale back this requirement.  67 Fed. Reg. 72,772.  Again, we propose that this type of activity is exactly the appropriate role for the agency, and that simply because it costs time, money, and personnel is not an excuse to dispense with the requirement that the Forest Service monitor the effect on the landscape of its activities.  Indeed, scientific study and monitoring was a key reason behind the establishment of the National Forest System.  United States Forest Service Organic Act, 16 U.S.C. §§ 471-543(h), 473 (1994).  The agency has failed to demonstrate why it is proposing to depart from this mandate.

Similarly, we are concerned that local decision makers will be given a large amount of discretion to determine whether and what kind of science and monitoring will be required for land management planning.  67 Fed. Reg. 72,772.  There is a danger that more localized control and discretion will lead not only to diversified and adaptive planning and management, but also to potentially harmful differences in the level of commitment to ecological sustainability and true multiple-use principles from one Forest or Grassland to the next.  Because local officials are more susceptible to local political and social influences, there is a danger that a higher level of control and discretion at this level will lead to compromised decisionmaking that can ultimately undermine the values we hold and the benefits we all derive from our National Forests and Grasslands as citizens throughout the United States.  

In order to adequately counteract this possibility, the regulations guiding the decisionmaking process generally – and planning process in particular – must be forceful and clear in order to provide sufficiently strong guidance to responsible agency officials and to provide definite concrete requirements that will ensure that the mandates and ideals embodied in the governing statutes are carried out on the ground.  The Forest Service should also be required to involve the public in this process.  We urge the Forest Service to institute strong standards and guidelines pertaining to the collection and use of scientific data for planning (see below).

Finally, the Forest Service claims that the agency does not employ enough scientists to utilize scientists rather than simply just science in the planning process.  67 Fed. Reg. 72,772.  However, whether or not the Forest Service has enough staff is irrelevant to NFMA, which requires the use of scientists in land and resource planning.  16 U.S.C. § 1604.  If the agency does not have the appropriate staff to meet the requirements of the statute, it must petition Congress to appropriate the needed funds, not simply implement regulations that are inconsistent with the statute.


J.
36 C.F.R. § 219.15.

In addition to the existing proposed requirements in this regulation, we recommend that the Forest Service assess uninventoried roadless areas in LRMP revision.


K.
36 C.F.R. § 219.16

1. 36 C.F.R. §§ 219.16(a)-(b)

The proposed regulation would remove the requirement that the Forest Service positively demonstrate that only the lands capable of timber harvest without damage to other resources, and capable of regeneration, will be harvested; and that this harvest is justified by ecological, social, or economic benefits.  67 Fed. Reg. 72,790.  We believe that this requirement of the 2000 regulation accurately reflected the intent of NFMA, whereas the proposed regulation does not.  A major factor for the development of NFMA was the concern over clear cut logging and the inability of the land to sustain this practice.  The 2000 regulations speak to this goal, and reflect the needs of the national forests after decades of over-logging.  Given the lack of appreciable role that National Forest timber plays in the overall domestic timber supply, there is little reason to engage in timber harvest except for restoration purposes (which may in fact have commercial value).  We believe that the Forest Service should be required to demonstrate that logging is required for ecological purposes, rather than to engage in the practice out of mere habit.

2. 36 C.F.R. § 219.16(c).

While we support the requirement that the Forest Service identify lands that are suitable for timber harvest, we find the authority for the agency to salvage harvest in areas otherwise off limits to logging to be disingenuous.  Area such as Wilderness have been designated under other statutory authority that cannot be overridden by agency regulations implementing an entirely different statute.  Consequently, we recommend removing this subsection.

Similarly, we find the contention that logging may occur “to create vistas” a ridiculous statement.  Many such “vistas” exist in our national forests, and there is little, if any, reason to create more.

L.
36 C.F.R. § 219.17.

While we support the idea of sustained yield, this regulation is unclear regarding whether or not the Forest Service must demonstrate that wherever logging occurs, that it must occur in a sustainable manner.  Because the agency is proposing to eschew the detailed landscape-wide analysis of environmental effects of an LRMP, we question how the agency will be able to assess whether or not timber harvest is in fact sustainable on lands suitable for timber harvest.  Piecemeal environmental analysis is clearly without basis in law, and contradicts the clear requirements of NEPA.  40 C.F.R. § 1508.7.  We request clarification on this regulation.  

M.
36 C.F.R. § 219.19

We are very concerned about the deletion of the administrative appeal process found in the existing regulations at 36 C.F.R. § 217.  One of the main goals of the proposed regulations is to encourage public participation and collaboration in resource management decision making.  With this goal in mind, the proposal to eliminate the existing appeal process of section 217 entirely and replace it with the much less comprehensive and more discretionary section 219.19 runs counter to the intent of the proposed rules.  

In the existing rules, section 217 creates a mechanism by which the public may administratively appeal decisions to approve, amend, or revise a National Forest land and resource management plan.  The section sets out clear guidelines for both the appeal process and the types of decisions that are subject to appeal.  A stay pending appeal, clear guidelines regarding the timeline of an administrative appeal, factors for the resolution of the appeal, parameters for the authority of the reviewing officer, the requirement of a record of a decision, and the availability of intervention to other interested parties are all part of the existing regulations.  All of these requirements ensure that the interested public has a meaningful process in which to challenge agency decisions that affect their interests.

Under the proposed rules, section 217 and its formal appeal process for decisions made on land and resource management plans is eradicated.  The proposed regulation limits the public’s ability to participate in the decision making process merely to making to pre-decisional objections.  While encouraging involvement in the pre-decisional process is a positive step in the planning process of land and resource management plans, that is merely one stage in the decision making process.  By eliminating the public’s ability to question a decision after it has been made, the public is stripped of its ability to hold the agency accountable for its decisions, and the goal of encouraging public participation in the decision making process is not realized.  The proposed regulation is not mutually exclusive with existing Section 217, and should be added to the existing process outlined in section 217.

In addition to only allowing public input in the pre-decisional stage, the proposed rule does not include meaningful parameters to guide the reviewing official’s decision making process, establish time frames for the disposition of the appeal, allow for the inclusion of other interested parties in the objection process, or create a procedure for the resolution of the objection.  Notably, the proposed regulation does not include the offer of a meeting between the interested parties and the reviewing officers found in the current regulations.  The new guidelines do not encourage public participation; rather they shut the public out of an important part of the decision process: the post-decisional administrative appeal.  The new regulations give managers of the public’s land even more discretion and insulation from public opinion after a decision is made.  

It is ironic that the proposed rules ostensibly promote increased public involvement in the planning process while eliminating an entire opportunity for public involvement by replacing Section 217.  The new pre-decisional process established by Section 219.19 does not adequately replace the existing appeal procedures of Section 217 nor will it create more opportunities for public involvement.  The two processes, both the pre-decisional objection and the post decisional appeal can and should co-exist in the new regulations.

1. 36 C.F.R. § 219.19(a)(4).

We are concerned about the authority for the Secretary of Agriculture to exempt LRMPs from the pre-decisional objection process.  As we have stated elsewhere, it does not serve the Forest Service’s goal of increase public participation, collaboration, and efficiency to exempt secretarial decisions from public criticism.  These types of actions will result in increased litigation and public distrust of the agency.

2. 36 C.F.R. § 219.19(b)(2).

This subsection indicates that if the Forest Service decides to prepare an EIS for LRMP revision, notice will only be published in the paper of record.  We point out that NEPA requires the agency to publish notices of intent to prepare an EIS at least in the Federal Register, if not additional locations.  40 C.F.R. Part 1502.

3. 36 C.F.R. § 219.19(d)(1).

The proposed subsection would prohibit the use of form letters in commenting on LRMP revisions, but we believe that this will chill public participation in the revision process.  Small organizations such as ours involve the public in land management decisions through many avenues, including letter writing and post card submission.  Often these missives are general, opposing a particular use that is proposed for a particular area (i.e., old growth logging in a particular timber sale).  The proposed regulation would mean that these comments would not be considered in the decision maker’s analysis of whether to proceed with the proposed action, even though these comments represent a valid (and often overwhelming) objection to the proposed course of action.

We also caution the Forest Service that these types of comments, similar to those requesting a “restoration-only alternative” to a proposed logging project, put the agency on notice that the scope of the agency’s analysis should be more broad than it has proposed.  For example, if many members of the public oppose old growth logging and advocate for a restoration-only alternative in an LRMP, and the agency foregoes such an alternative, the Forest Service opens it self to a lawsuit regarding the reasonable range of alternatives to the proposed action.  

We recommend that the Forest Service remove the proposed limitation on the types of “substantive comments” that will be considered in planning.  The more comments of any kind that the Forest Service receives on a proposed project can only lead to a more informed agency and citizenry, rather than foreclosing effective public participation in management decisions.


N.
36 C.F.R. § 219.23.

1.
Diversity of plant and animal communities and tree species.

As suggested in our earlier comments, the Forest Service should include different types of terrestrial and aquatic species in its diversity analysis, including but not limited to fungi, bryophytes, lichens, arthropods, etc. 


2.
Inventoried roadless areas.

We recommend that the agency expand its analysis to uninventoried roadless areas, and consequently define these areas in this regulatory section.



 3.
Planning & assessment areas.

We point out that these two definitions are confusing, and it is unclear at what scale the proposed regulations apply.  We recommend that the Forest Service clearly define each area in a hierarchical fashion.

4. Species.

As suggested in our earlier comments, the Forest Service should include different types of terrestrial and aquatic species in its diversity analysis, including but not limited to fungi, bryophytes, lichens, arthropods, etc.

5. Species-at-risk.

Based on our earlier comments, we recommend that the Forest Service include State-listed threatened and endangered species as “species-at-risk.”  Given that State processes are often better able to identify sensitive species, the regulations should incorporate this site-specific knowledge into the planning process.

6. Species viability.

This definition is somewhat ill defined.  We recommend that the agency define “well-distributed,” as it is a key concept in the proposed viability regulation.

III.
Conclusion.

Thank you for the opportunity to provide comments on the Forest Service’s proposed planning regulations implementing the National Forest Management Act.  Based on careful review, however, we believe that the regulations are a serious departure from existing statutory and regulatory authority, and run counter to the courts’ interpretations of the requirements of various laws and regulations.  The Forest Service has failed to provide any information in support of the need to eschew the 1982 regulations, or that the proposed 2002 regulations are based in fact or law.  Without such a demonstration, the Forest Service treads on very tenuous legal ground, and will not assist the agency in regaining the public’s trust in its management of the national forests.  We submit that the proposed regulations should be withdrawn from consideration.

If you have any questions or comments about these comments, please do not hesitate to contact us.

Sincerely,

Susan Jane M. Brown, Esq., Executive Director

Gifford Pinchot Task Force

P.O. Box 61647

Vancouver, WA.  98666

(360) 992-8733

FOR:

Asanté Riverwind, Co-Director

League of Wilderness Defenders – Blue Mountains Biodiversity Project

27803 Williams Lane
Fossil, OR.  97830

(541) 468-2028

George Sexton, Conservation Director

Klamath-Siskiyou Wildlands Center

PO Box 102
Ashland, OR.  97520
(541) 488-5789
� The proposed regulations also seem to remove the requirement of utilizing advisory committees for land management decisions.  67 Fed. Reg. 72,783 (proposed regulation 219.18).  We question how this will affect other legislation, such as the Secure Rural Schools and Communities Act (“county payments legislation”), which established Provincial Advisory Committees (PACs) in the Pacific Northwest.  How will the new regulations affect this legislation?
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