Kelly,








John Muir Project recently had to deal with the enforcement of protective measures in an EA and is attempting to enforce  these against an inconsistent timber sale contract that contradicts the EA and DN for the project.








We concluded that it should be possible to enforce protective measures under NFMA and not just NEPA.  According to Inland Empire Public Lands Council v.


USFS (88 F.3d 754 (C.A.9 (Idaho)1996), projects are simply a second stage of the forest planning process and are therefore a part of the LRMP:








"The NFMA envisions a two-stage approach to forest planning.  Mumma, 956 F.2d at 1511;  Sierra Club v. Espy, 38 F.3d 792, 795 (5th Cir.1994).  At the first stage, "a team ... develops a proposed [Land Resource Management Plan ("LRMP") ] together with a draft and final EIS."  Mumma, 956 F.2d at 1511 (citing 36 C.F.R. Sec. 219(a) & (b)).  Once the LRMP is approved, "[d]irect implementation of the LRMP occurs at a second stage, when individual site-specific projects are proposed and assessed."  Id. at 1512.   These site-specific projects must be consistent with the stage-one, forest-wide plan.  Id.; Sierra Club, 38 F.3d at 795 ("Site specific analysis ... must be consistent with the LRMP.");  16 U.S.C. Sec. 1604(i) ("Resource plans and permits, contracts, and other instruments for the use and occupancy of National Forest System lands shall be consistent with the land management plans.");  36 C.F.R. Sec. 219.10(e) ("[T]he Forest Supervisor shall ensure that ... all outstanding and future permits, contracts, cooperative agreements, and other instruments for occupancy and use of affected lands are consistent with the plan.")."








Under this scenario, all project EAs, DNs, EIS' and RODs are part of forest plans and contracts or protective measures in a project NEPA analysis and decision are enforceable under 16 U.S.C. 1604(i).  This scenario is also consistent with Sierra Club v. Martin in the 11th Circuit and this is certainly consistent with Ohio Forestry at the Supreme Court.








I hope this works and I hope it helps.  Of course it is also a NEPA violation as previously discussed on the list.








Rene Voss


