September 5, 2000

303(d) List Coordinator

MT DEQ

2209 Phoenix Ave.

P.O. Box 200901

Helena, MT  59620-0901

Re:  Comments on draft 303(d) list

Dear 303(d) List Coordinator:

American Wildlands appreciates the opportunity to provide comments on the proposed 303(d) list for the State of Montana.  These comments are also filed on behalf of the Alliance for the Wild Rockies, the Ecology Center, the Swan View Coalition, Friends of the Wild Swan, the Northern Plains Resource Council and the Friends of the Bitterroot.  American Wildlands is a regional conservation group based in Bozeman, MT.  Our Watershed Protection Program works to protect and restore water quality and watershed health in the Northern Rocky Mountain Region.  We have been actively monitoring the State’s implementation of state water quality laws and the Clean Water Act for a long time, and are involved in both the TMDL and Water Quality Standards litigation against the EPA.  It was our concern in both of these cases that the state of Montana and the EPA had failed to adequately implement water quality standards and the TMDL program.  We have similar concerns with the draft 303(d) list and the states requirement of “Sufficient Credible Data”.  Please consider the following comments on the draft 303(d) list:

The Draft Year 2000 303(d) List looks substantially different from previous years.  The 2000 303(d) list includes 431 water bodies (8,560 stream miles and 483,783 acres of lakes and wetlands) that were identified as being in need of water quality restoration because they do not fully support one or more of their designated water uses.  This years list contains approximately 60% fewer WQLSs than previous lists in 1996 and 1998.  The year 2000 list also contains 28 water bodies (310 stream miles and 13,503 lake acres) found to fully support all of their designated uses and are proposed for removal, and 514 water bodies (9,998 stream miles and 78,819 lake acres were found to lack sufficient credible data (hereinafter “SCD”) to support a water quality determination for one or more of their beneficial uses.  These 514 rivers, lakes and streams were removed from the 303(d) list and placed on a “monitoring and reassessment” list.  These water bodies do not require the development of TMDLs.

American Wildlands contends that the new “sufficient credible data” (SCD) law and its implementation do not comply with the requirements of the Clean Water Act, its implementing regulations, nor EPA guidance because the DEQ failed to consider all of the readily available data, did not collect a substantial amount of available data, failed to conduct adequate monitoring and inappropriately de-listed or failed to list streams on the 303(d) list based on a so-called lack of SCD.

I. Failure to assemble and evaluate all readily available data

When developing the year 2000 303(d) list, the DEQ failed to consider all readily available data.  The result is that many streams that are not, or are not expected to be, supporting their beneficial uses are not included on the list.

Data Required to be Considered by the State:

The CWA regulations and case law makes it clear that the states are to “assemble and evaluate” all readily available data.  40 C.F.R. §130.7(b)(5).  The EPA regulations require that  “Each State shall assemble and evaluate all existing and readily available water quality-related data and information to develop the list…At a minimum “all existing and readily available water quality-related data and information” includes but is not limited to all of the existing and readily available data and information about the following categories of waters:

(i)  Waters identified by the state in its most recent section 305(b) report as “partially meeting” or “not meeting” designated uses or as “threatened”;

(ii)  Waters for which dilution calculations or predictive models indicate nonattainment of applicable water quality standards;

(iii) Waters for which water quality problems have been reported by local, state, or federal agencies; members of the public; or academic institutions.  These organizations and groups should be actively solicited for research they may be conducting or reporting….and

(iv)  Waters identified by the State as impaired or threatened in a nonpoint assessment submitted to EPA under section 319 of the CWA or in any updates of the assessment.

40 C.F.R. §130.7(b)(5)(i), (ii), (iii), (iv).

Case law has interpreted these regulations to require that

Many sources and types of information must be considered in developing a WQLS list, including reports of  ‘adverse water quality conditions…..by local, state, EPA or other Federal Agencies, the private sector, public interest groups, or universities.’ 40 C.F.R. §130.7(b)(5) and 10(d)(6)(xiii).

Idaho Sportsmen’s Coalition v. Browner, no. C93-943WD (slip op.) (W.D. Wash. April 14 1994).  In this case, the court found that Idaho and the EPA had available data submitted by the Forest Service identifying numerous streams that fell short of National Forest fishery standards, yet not included on the WQLS list.  Also excluded were creeks with sediment problems that were “well-documented” by letters.  The court noted that EPA’s policy is that WQLS listing criteria should be expansive, not restrictive.  

EPA’s National Clarifying Guidance for 1998 Listing Decisions (hereinafter “EPA 1998 Guidance”) states:  “States are expected to use a combination of the most reliable databases, best professional judgment, and the best available information to develop §303(d) lists.”  The EPA 1998 Guidance also makes it clear that listing criteria should be expansive and directs consideration of “waterbody system information, toxics chemical release inventory (TRI) data, CWA §314 and §319 assessments, USGS streamload information, STORET data, fish consumption advisory information, anecdotal information and public reports, and other state and federal databases.”  

The EPA 1998 Guidance further demonstrates why actual  “sufficient credible” data is not the only basis for listing and that the States must consider other data beyond only “sufficient credible” data: “for the 1998 listing cycle, where a water is impaired but a specific pollutant has not been identified, states should, if possible, indicate on the 1998 state section §303(d) lists the class of pollutants (e.g., metals or nutrients) causing, or believed to be causing, the impairment.”  (emphasis added).  The extension of listing decisions beyond the “sufficient credible” criteria of DEQ is an extension of 40 C.F.R. §130.2(j) which defines WQLSs as those waterbodies ‘where it is known that water quality does not meet applicable water quality standards, and/or is not expected to meet applicable water quality standards.’ (emphasis added)   In addition, 40 C.F.R. §130.7(b)(4) requires States to identify the ‘pollutants causing or expected to cause violations of the applicable water quality standards.’ (emphasis added).  And, 40 C.F.R. §130.7(b)(5)(1) requires States to consider waters identified as ‘threatened’.  If only “sufficient credible” data could suffice, all of the listing guidance and regulations directing the agencies to look beyond the DEQ’s own monitoring data is meaningless


Montana refuses to consider this data

The State of Montana has clearly failed to comply with these requirements.  The MT DEQ’s implementation of its listing criteria is restrictive, not expansive, because the DEQs implementation of the SCD law and regulations severely limits the information the DEQ will consider.  Much of the kinds of information provided by EPA guidance and regulations are rejected by the State.

In developing the year 2000 303(d) list the State failed to assemble and evaluate all existing and readily available water quality-related data and information.  According to the Background Information Sheet for the 2000 303(d) list, the Year 2000 303(d) list is a product of the new assessment and prioritization methods.  Unfortunately, the new assessment method excludes a significant amount of readily available data.

The DEQ claims that the Year 2000 303(d) list represents the most thorough, and thoroughly documented, appraisal of impaired and threatened water bodies to date.  However, much information was not collected or examined, much less found to be “sufficient” and “credible”.  In speaking with several federal agency employees, I learned that DEQ did most, if not all, of their research online or on their computers.  This seriously limits the amount of data the DEQ examined, and demonstrates that the DEQ certainly did not examine all of the readily available data.  There are rooms full of data in federal agency offices that the DEQ failed to examine. I spoke with several federal agency employees who said that the DEQ did not spend time collecting or analyzing the significant amount of data collected at their offices.  It is not the job of the federal agencies to make copies of all of this data to send to the DEQ.  It is the duty of DEQ to assemble and examine this data.  The DEQ claims it sent out numerous letters, but this is not adequate to collect all readily available data.  Instead, because the agency did not collect this data, and relied significantly on data they could get online or on their computers, they are simply de-listing hundreds of streams.

EPA did approve Montana’s 1996 and 1998 lists, and therefore approved of the analyses that lead to the waters being listed as WQLSs.  For example, the EPA’s letter of approval of Montana’s 1998 303(d) list discusses all of the data the state considered and concludes that the State “properly assembled and evaluated all existing and readily available data and information, including data and information relating to categories of waters specified in 40 C.F.R. §130.7(b)(5).”  While we do not agree that the state did evaluate all of the readily available data in developing the ’96 and ’98 lists, the State and the EPA both argued that they did.  Now, the state wants us to believe that this information which was adequate for the previous 303(d) lists is no longer valid and cannot be used for the 2000 303(d) list.  The State’s submission and EPA’s approval of the ’92, ’94, ’96 and ’98 lists demonstrates that the lists were accurate (at least in the opinion of the State and the EPA) and cannot have since become inaccurate simply by the passage of two years, absent some affirmative showing that the water has improved.  DEQ has not provided any such affirmative showing.

For the 1998 303(d) list and in the TMDL litigation MT DEQ claimed, and the EPA and district court agreed, that the State did not have to look at certain data.  For example, EA’s and EISs from the Forest Service. In the EPA’s letter approving Montana’s 1998 303(d) list the EPA state:  “Much of the information received by the State or recommended by commenters was in a form that was not readily useable in making use impairment determinations for the particular waterbody because of the non-quantitative nature of the information (e.g. Environmental Assessment reports or other narrative descriptions of waterbody conditions) or because the data needed additional analysis to be useable.”  DEQ’s Background Information Sheet for the year 2000 303(d) list states “[w]hile most of the data uncovered by this intensive search effort were valuable, some were unusable or of limited value.  Some information uncovered could not be reliability [sic.] interpreted because there was inadequate documentation of such basic elements as the specific location, time, and methods employed in collecting the data.”  

We disagree that much of the information, especially information contained in EAs and EISs, is in a form that is not readily useable in making use impairment determination. There is nothing in the CWA regulations or EPA guidance that says the States do not have to consider non-quantitative data or narrative descriptions of waterbody conditions.  In fact, the regulations, policy and case law point in the opposite direction, and make it clear that States must consider various sources and types of information.  See Idaho Sportsmen’s Coalition.  The regulations are clear that the State must consider  “waters for which water quality problems have been reported by local, state, or federal agencies; members of the public; or academic institutions”. 40 C.F.R. §130.7(b)(5)(iii). Such information is going to come in various forms.  There are no requirements that data consist of specific location, time and methods employed in collecting the data.  Simply because it is in a form that the State finds inconvenient does not mean that it is not ‘readily available” and should not be utilized.

We have included as part of these comments numerous pages from Forest Service EAs, EISs and other analyses and request that the DEQ consider this data and/or request the supporting data from the Forest Service. According to some of these documents, the Forest Service has been conducting watershed analyses for some time.  For example, the Nez Perce Fork Vegetation Management Project EA, Bitterroot National Forest states that “Watershed analysis for the Nez Perce area began in 1995 and continues throughout the present time.  Stream surveys were completed on ten streams in the analysis area that were identified as high risk, sensitive or had been identified for potential future activities.”  EA p. III-8.  The Meadow Tolan Ecosystem Analysis for the Bitterroot National Forest states that “Recent analysis began with the planning for the Tolan Creek Timber Sale project (1993) and continues with monitoring of that project, Meadow Tolan AMP analysis (1997), existing condition surveys of stream channel conditions for this analysis (1997), and watershed improvement needs inventories (1995). Has the DEQ assembled and evaluated this data? It appears that there is a significant amount of water quality data, and it certainly seems to be readily available. There is no reason why this data should not be considered by the DEQ, as it meets the requirements of 40 C.F.R. §130.7(b)(5)(iii).

In addition, we have developed, and included as part of these comments, tables and maps of streams that the Forest Service has identified as being potentially degraded (streams that need further study), and also streams that the Forest Service agrees should have been on the 1998 303(d) list.  This information was compiled by American Wildlands from the Forest Services’ Inland West Watershed Initiative.  It does not appear that the DEQ examined this database.  We request that the State examine this database and gather the supporting data for these waterbodies.   

In sum, while a substantial amount of information is readily available and is required to be considered, the DEQ’s implementation of the SCD laws and regulations illegally restricts the information utilized to establish the 303(d) list.


Overwhelming Evidence
The DEQ’s use of the “overwhelming evidence” standard is too high. This standard is used to determine when a single set of data is all that is needed.  This “overwhelming evidence” standard is not tied to beneficial uses and water quality standards.  Instead, the DEQ lists when they would normally consider overwhelming evidence of impairment to be established (Background Information Sheet p. A-11).  For example, overwhelming evidence may be established when “any numerical water quality standard is exceeded by more than 50%”.  There is nothing in the CWA, the 303(d) regulations or EPA policy that even hints that there must be overwhelming evidence, shown by a violation of water quality standards by 50%, in order to list a water body on the 303(d) list.  The determination of whether a waterbody belongs on the 303(d) list is related to whether or not the stream is meeting water quality standards and supporting designated uses.  Such evidence should be enough to list any water body and cannot be made more restrictive by the State.

II.  De-listing or not including waterbodies on the 303(d) list.

Due to the DEQ’s interpretation of the SCD law and regulations, the State de-listed approximately 60% of the waterbodies that were on the previous 303(d) lists without “good cause”.

The CWA regulations are very specific: “Each state must demonstrate good cause for not including a water or waters on the list.  Good cause includes, but is not limited to, more recent or accurate data; more sophisticated water quality monitoring; flaws in the original analysis that lead to the water being listed [as a WQLS]; or changes in conditions, e.g., new control equipment, or elimination of discharges.” 40 C.F.R. §130.7(b)(6)(iv). (emphasis added)
EPA’s 1998 Guidance provides two instances for de-listing prior to TMDL development:

1. if such waterbody is meeting all applicable water quality standards (including numeric and narrative criteria and designated uses) or is expected to meet these standards in a reasonable timeframe as a result of implementation of required pollutant controls; or

2. if, upon re-examination, the original basis for listing is determined to be inaccurate.

Montana is not de-listing most of the streams because of more recent accurate data, more sophisticated water quality monitoring, flaws in the original analysis or changes in conditions.  Other than the few streams that were found to be meeting water quality standards, the States basis the de-listings, or not listing, is lack of SCD.  Lack of SCD is not “good cause” for de-listing or not including a water or waters on the 303(d) list, and does not support a finding that the original basis for listing is inaccurate.  

It is clear from EPA policy, regulations and case law that lack of information is no excuse for de-listing streams. “Lack of information about certain types of pollution problems (for example, those associated with nonpoint sources or with certain toxic pollutants) should not be used as a reason to delay implementation of water quality-based controls.” Guidance for Water Quality-based Decisions:  The TMDL Process, April 1991, EPA (hereinafter “1991 EPA Guidance”) 

As the court quoted in Idaho Sportsmen’s Coalition v. Browner, 951 F. Supp. 962 (W.D.Wash. 1996):

Although these tight deadlines might mean that initially established TMDLs would be based on less than ideal data, that fact was considered and addressed by Congress, as demonstrated by the statutory direction to use “a margin of safety which takes into account any lack of knowledge.” [33 U.S.C.] §1313(d)(1)(C).  As expressed by an EPA employee, “In other words, Congress says ignorance is no excuse for inaction.  Just add a margin of safety to compensate for the lack of knowledge and keep moving.” ACE, 762 F. Supp. At 1429 (quoting Thomas Wilson, Chief of the Office of Water Planning, EPA Region X, EPA Nonpoint Source News-Notes, October 1990, at 20).

Quoting Natural Resources Defense Council, Inc., v. Fox, 909 F. Supp. 153, 157-58 (S.D.N.Y. 1995) (emphasis added). 

Lack of information cannot be used as an excuse to exclude or de-list streams from the 303(d) list.  This lack of information can and should be compensated for with a margin of safety, as well as with additional monitoring, which the state should be conducting.  The state should “keep moving” instead of making excuses for inaction.

In Montana, the older the data, the less credible it was determined to be. (Each piece of data was scored, and a lower score was given to older data).  Many waters were de-listed because the data which led to its original listing is old and there is no more current data. This is contrary to the above, and to EPA policy which states:

For a §303(d) listed water, if the State only has historic monitoring data indicating water quality standards violation(s), the water should continue to be listed until current monitoring data indicate that water quality standards are met or until a TMDL is approved.

(emphasis added). While this is Region IV policy, there is no reason why this policy should not be applied to Region VIII.  There is no reason for why waters with historic monitoring data would be listed in one region and not another. “Old” data is not one of the categories of “good cause” recognized by the EPA regulations or guidance, and it is specifically rejected as “good cause” for de-listing in EPA’s written policy.

As stated previously, the State’s submission and EPA’s approval of the ’94, ’96 and ’98 lists demonstrates that the lists were accurate.  They cannot have since become inaccurate simply by the passage of two years, absent an affirmative showing of  “good cause”.

In addition to de-listing/not listing entire waterbodies, the DEQ has de-listed streams for certain parameters – probable uses, causes and sources.  The state now says that there is no SCD to list the streams as threatened or impaired for certain uses or to determine the probable cause or source of impairment.  For example:  Avalanche Creek was listed on the 1998 303(d) list as partially supporting Aquatic Life Support and Cold Water Fishery – Trout.  On the 2000 303(d) list, the state has an “X” under Aquatic Life and Cold Water Fishery. According to the 2000 303(d) list, an “X” means that the waterbody was “Not Assessed (usually due to a lack of sufficient credible data).” Also for Avalanche Creek the 1998 list includes Placer Mining, and Resource Extraction as probable sources of impairment and Other Habitat Alterations as a probable cause of impairment.  None of this appears on the 2000 303(d) list.  This, in effect, de-lists these streams for those beneficial uses, and no TMDLs need be developed for those pollutants.  Avalanche Creek was used as an example.  This occurs throughout the 303(d) list and the State failed to show “good cause” for these changes.

In a recent memo regarding 2000 303(d) lists, the EPA Director of the Office of Wetlands, Oceans and Watersheds, Robert H. Wayland, III, explains that states must show good cause for de-listing streams. The memo explains to the Water Division Directors in all of the EPA regions that they must make sure that the 

State has made and can support a “good cause” showing if waterbodies have been delisted.  Particular attention should be paid to situations in which de-listing is not based on new data or information that shows that water quality standards are being attained.  Where the State’s submission fails to provide good cause for delisting waters, I ask that the Regional Administrator request the State to show good cause, pursuant to 40 C.F.R. §130.7(b)(6)(iv).  If you agree that waterbodies should be delisted because they meet the good cause provision in the existing regulations, please be sure that the administrative record supporting your decision to approve the 2000 list including the delistings provides a very good explanation of why you believed that it was appropriate to delist the waterbody.

The State has failed to show good cause for the full or partial de-listing of streams from previous 303(d) lists.

III.  Monitoring
We would like a better idea of the extent of the state’s monitoring program.  This is important because monitoring is key to the 303(d) and TMDL programs. See Alaska Center for the Environment v. Reilly, 796 F. Supp. 1374 (W.D. Wash. 1992) (“ACE II”);  Sierra Club v. Hankinson, 939 F. Supp. 965 (N.D. Ga. 1996).  We would like to know how many waterbodies the State has monitored since the 1998 list.  

In EPA’s approval letter for Montana’s 1998 303(d) list, EPA states that “For the data and information not used in the 1998 listing process, the State has already begun the work of acquiring additional data and information, compiling the data and information that does exist, and determining reference conditions.  It is anticipated that the data and information that the State determined was not readily available for use in this listing cycle will be in a useable form in time for next year’s update of the Montana §303(d) waterbody list once it have [sic.] been augmented with additional data and more current data.”  Has this happened?  Has the DEQ compiled the data and information that does exist and made the unusable data into a useable form? 

IV.  Threatened Waterbody

Montana has incorrectly defined “threatened waterbody”, thus limiting the streams that can be considered as threatened. Montana water quality law (75-5-103 MCA) defines the term “threatened waterbody” to mean:

A waterbody or stream segment for which sufficient credible data and calculated increases in loads show that the waterbody or stream segment is fully supporting its designated uses but threatened for a particular designated use because of: 

(a) proposed sources that are not subject to pollution prevention or control actions required by a discharge permit, the nondegradation provisions, or reasonable land, soil, and water conservation practices; or

(b) Documented adverse pollution trends 

This definition does not adequately identify “threatened waterbodies”.  According to the CWA regulations:

Each State shall identify those water quality-limited segments still requiring TMDLs within its boundaries for which:

(i)  Technology-based effluent limitations required by sections 301(b), 306, 307, or other section of the Act;

(ii) More stringent effluent limitations (including prohibitions) required by either State or local authority preserved by section 510 of the Act, or Federal authority (law, regulation, or treaty); and

(iii) Other pollution control requirements (e.g., best management practices) required by local, State, or Federal authority are not stringent enough to implement any water quality standards (WQS) applicable to such waters).

40 C.F.R. §130.7(b)(1)(i), (ii), and (iii).

In addition, the CWA regulations require the State’s to consider “ Waters identified by the state in its most recent section 305(b) report as ‘partially meeting’ or ‘“not meeting’ designated uses or as ‘threatened’” as “readily available data” when developing the 303(d) list.

The State’s definition of “threatened waterbody” does not comply with these EPA regulations and severely restrict the streams that can be considered as threatened.  This severely limits both the 305(b) list and, therefore, the 303(d) list. 

The State’s definition excludes from consideration as a “threatened waterbody” any waterbody subject to pollution prevention control actions required by a discharge permit, the nondegradation provisions or reasonable land, soil and water conservation practices.  This definition wrongly assumes that all “pollution prevention or control actions required by a discharge permit, the nondegradation provisions, or reasonable land, soil, and water conservation practices” are stringent enough to implement any applicable water quality standards. The State has created a blanket exemption where none exists in the EPA regulations.  In fact, the EPA regulations make it clear that the States must show that such pollution control measures are stringent enough to implement water quality standards.  40 C.F.R. §130.7(b).

Case law has clarified this requirement:

EPA must review the state’s list of WQLSs for compliance with the Clean Water Act and implementing regulations.  See 33 U.S.C. §1313(d)(1)(A) and (B); 40 C.F.R. §§130.7(b), 130.7(d)(2).  The agency must reject a list that fails to identify all waters that do not or are not expected to meet applicable water quality standards.  See 40 C.F.R. §130.2(j); see also EPA, “Guidelines for 1994 Section 303(d) Lists,”….  The listing of an impaired or threatened body of water need not wait until pollution controls have been tried and judged inadequate.  Dioxin/Organochlorine Center v. Rasmussen, No. C93-33D (W.D. Wash., Aug. 10, 1993). 

Idaho Sportsmen’s Coalition v. Browner, no. C93-943WD (slip op.) (W.D. Wash. April 14 1994) (emphasis added).

Instead of determining whether the “proposed sources subject to pollution prevention control actions….”  are stringent enough to implement any water quality standards the State simply excludes all such “proposed sources” from consideration as a threatened waterbody.  Any waterbody that is subject to discharge permits, the nondegradation provisions or BMPs is automatically excluded from the definition of a threatened waterbody, whether or not these permits, provisions or BMPs are stringent enough to implement applicable water quality standards.  This is not what the EPA regulations say, and this is an illegal restriction of those waterbodies required listed on the 303(d) list.

While these waterbodies (those subject to pollution prevention control actions…) may be listed as impaired, the states definition fails to take the proactive “threatened” approach to protection and maintenance of water quality required in the CWA and in the Montana Constitution.

EPA’s 1991 Guidance provides insight into when impaired or threatened waterbodies may not be subject to the TMDL process:

To exempt a water quality-limited water from the TMDL process, the pollution control requirements cited in the regulation under 130.7(b)(i), (ii), and (iii) [see above] must be established and enforced by Federal, State, or local laws or regulations and be stringent enough that, when applied, the receiving waterbody will meet water quality standards.  These requirements must also be specifically applicable to the particular water quality problem and, if not yet implemented, a schedule for the timely implementation of such requirements must be established….

(emphasis added).  As stated previously, and as demonstrated by several recent successful challenges to the State’s water quality standards and the significant number of streams on previous 303(d) lists, Montana’s pollution control requirements are not necessarily stringent enough that, when applied, the receiving waterbody will meet water quality standards.  Also, as a member of the BMP audit team, I have seen many instances when BMPs do not protect water quality, and/or are not implemented correctly.  In addition, BMP’s are not enforceable.

The 1991 Guidance also provides an explanation as to why listing threatened waterbodies is important:

Identification of threatened good quality waters is an important part of this approach.  Adequate control of new discharges from either point or nonpoint sources should be a high priority for States to maintain the existing use or uses of these waterbodies.  In the identification of threatened waters it is important that the 303(d) process consider the water quality standards program to ensure that a State’s antidegradation policies as established in State law are followed.

By identifying threatened good quality waters, States take a more proactive, “pollution prevention” approach to water quality management….

 The Guidance identifies the Pollution Prevention Advantages of identifying threatened waters:  

· Consistent with 40 C.F.R. §130.7(c)(1)(ii) which requires that TMDLs be established for all pollutants that prevent or are expected to prevent water quality standards from being achieved.

· Encourages States to maintain and protect existing water quality.

· Easier and less costly in the long term to prevent impairments rather than retrofit controls to clean up pollution problems.

· Meets EPA objectives to support the State’s collection of data on impacted or threatened waters.

Montana’s restrictive definition of  “threatened waterbody” is not consistent with 40 C.F.R. §130.7(c)(1)(ii), nor does it meet EPA objectives to support the State’s collection of data on impacted or threatened waters because it severely limits those waters receiving TMDLs and data collection.  In addition, the State’s definition does not act proactively to maintain and protect existing water quality and does not prevent costs by preventing impairments.  Instead, the definition fails maintain and protect Montana’s high quality waters, encourages degradation of water quality and therefore costly clean-up plans, violates the Montana Constitution’s nondegradation policy, and violates the federal Clean Water Act.

The definition of “threatened waterbody” violates the Montana Constitution. The Montana Constitution, Article II, Section 3 provides in relevant part that “All persons are born free and have certain inalienable rights.  They include the right to a clean and healthful environment….”  Article IX, Section 1 provides in relevant part that (1) “The State and each person shall maintain and improve a clean and healthful environment in Montana for present and future generations….” And “(3) The legislature shall provide adequate remedies for the protection of the environmental life support system from degradation  and provide adequate remedies to prevent unreasonable depletion and degradation of natural resources.”  (emphasis added).  

The “threatened waterbody” definition violates the Montana Constitutions’ environmental protections because it does not maintain and improve water quality, nor does it prevent unreasonable depletion and degradation of water quality.  The identification of threatened waterbodies under the 303(d) process is an important mechanism to ensure that Montana’s constitutional and statutory nondegradation policy is implemented by maintaining and protecting existing water quality.  By adopting a broad definition for identifying threatened waterbodies, the DEQ could adopt a “pollution prevention” rather than “pollution cleanup” approach to protecting water quality.  Not only is this approach consistent with Montana’s nondegradation policy, a pollution prevention approach is more efficient and less costly because it will prevent degradation and impairment of water quality. 

In addition, the State’s definition allows the degradation of water quality by requiring “a documented adverse trend” before a waterbody can be listed as threatened.  The Montana Constitution prohibits the degradation of the water resources.  The DEQ’s interpretation of this definition as allowing only rivers that have suffered damage to be listed as threatened (as opposed to those that could be potentially harmed) effectively eliminates threatened rivers from the CWA. The CWA specifically requires that state’s list both threatened and impaired waterbodies.  This wait until the river is impaired approach violates the CWA and Montana Constitution.     

As the Montana Supreme Court recently concluded:  

the delegates’ intention was to provide language and protections which are both anticipatory and preventative.  The delegates did not intend to merely prohibit that degree of environmental degradation which can be conclusively linked to ill health or physical endangerment.  Our constitution does not require that dead fish float on the surface of our state’s rivers and streams before its farsighted environmental protections can be invoked.

Montana Environmental Information Center v. Department of Environmental Quality, No. 97-455 1999 MT 248 (October 1999).

The CWA regulations and the Montana Constitution require the listing of threatened waters on the 303(d) list. The states definition of  “threatened waterbody” illegally and unconstitutionally restricts the DEQ from listing truly threatened waterbodies and acting proactively and economically to protect Montana’s water quality.

This same constitutional analysis can be applied to the SCD law and regulations being implemented here.  Under this law, the state could wait until there are dead fish floating on the surface of our state’s rivers and streams before listing a waterbody on the 303(d) list.

Conclusion
We thank the DEQ for the opportunity to provide comments on the 2000 303(d) list, and for extending the comment period.  We hope our comments are helpful, and look forward to hearing from you in the future.

Sincerely,

Judith M. Brawer

Watershed Program Coordinator

