Stuart Lehman

Department of Environmental Quality

Planning, Prevention and Assistance division

1520 E. Sixth Ave.

P.O. Box 200901

Helena, MT  59620-0901

October 19, 2000

Re:  Comments on the draft schedule for the development of TMDLs in Montana

Dear Stuart:

American Wildlands appreciates the opportunity to comment on the proposed schedule for TMDL development.  We are writing these comments on behalf of AWL, the Ecology Center, Friends of the Wild Swan, the Montana Environmental Information Center and the Alliance for the Wild Rockies.  All of these groups have been involved with water quality issues in the state of Montana for a considerable time and are concerned with the proposed TMDL development schedule.  

Watershed approach

In our proposed remedy, plaintiffs requested that TMDLs be established on a watershed basis with clearly defined deadlines and that the state, and EPA if the state fails, must complete TMDLs on a watershed basis for approximately 15% of WQLSs each year. The proposed schedule was developed using a watershed approach.  Watershed-scale TMDLs are useful and important because they address entire basins, and the polluting activities occurring throughout the basin.  This is much more efficient than tackling individual streams in an ad hoc manner.  However, it is also essential that the watershed approach gets to a small enough scale to address individual non-point sources or clusters of them.  We are concerned that large scale TMDLs will overlook individual streams, site-specific pollution sources and specific beneficial uses. 

Implementation Plans

Most of the streams listed as WQLSs are degraded from non-point source pollutants. When it comes to non-point sources the key to success is at the implementation plan level. We request that DEQ and EPA develop implementation plans.  In the plan, DEQ must be explicit about what each polluter needs to do to obtain load reductions.  The new TMDL regulations, while not funded at the moment, require the development of implementation plans.  We suggest that DEQ and EPA act proactively and develop these plans.

Timing

While the proposed schedule was developed on a watershed level, the state did not take our proposed 15% approach.  Accordingly, the schedule proposes to develop TMDLs for too many watersheds in the latest years - 2006 and 2007, and almost nothing of significance in the next 2 years.  Even watersheds, such as the Swan River basin, where TMDLs have been in the works for an extended period of time are not scheduled for immediate TMDL development or completion.  

There is a draft TMDL for Swan Lake, which also includes cleaning up the other impaired waters in the Swan drainage that are on the 303(d) list.  Citizens, agencies and corporate landowners have been participating in the process yet DEQ doesn't have this scheduled for completion until 2002.  Since this TMDL is well on its way there is no reason for DEQ not to complete it in an expedient manner.

Prioritization

The proposed schedule fails to explain, except in the most general terms, how the priorities were reached.  There is no indication that threats to human health or native fish were given priority.  Has the EPA and the TMDL branch of the DEQ consulted with other state agencies such as Fish, Wildlife and Parks, the Department of Transportation, or even other branches of the DEQ such as those dealing with toxics and enforcement?  Has the DEQ and EPA consulted with the federal land management agencies such as the Forest Service and BLM?  These land management agencies may have specific concerns, needs, and/or ideas regarding prioritization. 

It is not clear that the DEQ gave priority to WQLSs with impaired native fisheries such as westslope cutthroat trout and bull trout.   There are state recovery plans for both species, and it is not clear whether the DEQ consulted those plans.  Non-point source pollution is the #1 cause of impairment in most of these streams.  Non-point pollution such as sediment from logging, roads and grazing and nitrates from agriculture, development and grazing severely impair native fisheries.  The proposed schedule does not demonstrate that native fish were given priority.  In fact, many watersheds with important remnant native fish populations are not scheduled for TMDL development until late in the schedule.  It is necessary that DEQ provide higher priority for these watersheds – or at least for specific stream segments.

In addition, it is not clear that the DEQ gave priority to human health.  Many people in Montana rely on our rivers, lakes and streams for drinking and recreation.  Any streams that are degraded to the point of threatening human health should be given the highest priority.

Nor is it clear how DEQ considered streams with pending MPDES permits.  The court's order specifically states that no new or increased MPDES permits may be issued for streams that are WQLSs until the required TMDLs are developed.  This has created significant controversy due to the cancellation of important projects.  While DEQ has attempted to blame “environmentalists” and our lawsuit for these cancellations, this blame is seriously misplaced.  Had DEQ done its job in protecting these waters from degradation in the first place, or, in the alternative, developing TMDLs as required by the Montana Water Quality Act and the Clean Water Act, you would not be in this predicament.  Instead, the DEQ has fought us at every step of the way.  This energy could and should have been spent on clean-up plans rather than in court.  Therefore, it may be necessary to give higher priority to those streams where important MPDES permits are pending.

Progress Reports

According to the Court’s order the USEPA shall approve or establish TMDLs for WQLSs identified on Montana’s 1996 list submitted under section 303(d) of the Clean Water Act.  Also, the EPA, working in conjunction with the State of Montana, shall develop and adopt a schedule which will result in the development of all necessary TMDLs for each of the states WQLSs as identified on the 1996 303(d) list.  The court order clearly requires active EPA oversight of the development of the schedule and the individual TMDLs.  Due to the repeated failure of the state to meet TMDL development deadlines, and the repeated failure of the EPA to oversee the state and step in when the state missed its’ deadlines, we request that the EPA report its progress on implementation of the schedule on a regular basis.  We request that the EPA provide semi-annual reports that specify the number of TMDLs approved, the progress made in implementing the TMDLs, and the results of any monitoring regarding the effectiveness of TMDLs toward the goal of restoring all beneficial uses in that water body.  The court order states that EPA’s failure to meet any milestones of the established schedule shall constitute final agency action.  The plaintiffs, therefore, must be informed of attainment of these milestones or any failures to meet them.

Again, we appreciate the opportunity to provide comments on the proposed schedule.  We hope our comments are helpful and look forward to working with you on TMDL development in the future.

Sincerely,

Judith M. Brawer

Watershed Program Coordinator

For:

Arlene Montgomery, Friends of the Wild Swan

Mike Wood, Alliance for the Wild Rockies

Jeff Juel, The Ecology Center

Jim Jensen, Montana Environmental Information Center

