February 8, 2001

Ms Carole Mackin, Water Quality Specialist

Department of Environmental Quality

1520 E. 6th Ave

PO Box 200901

Helena, MT  59620-0901

Re:  Sage Creek Draft Restoration Plan

Dear Carole:

American Wildlands submits these comments on behalf of the Friends of the Wild Swan, the Alliance for the Wild Rockies, the Ecology Center, and the Montana Environmental Information Center.  All of these groups are plaintiffs in the TMDL litigation.  We appreciate the opportunity to provide comments on the proposed Restoration Plan for Sage Creek.  It appears that there is a watershed group interested in improving the quality of the Sage Creek watershed.  This is excellent and we applaud their efforts.  However, we are concerned that the Sage Creek Water Quality Restoration Plan being touted as a TMDL is not, in fact or effect, a TMDL. We have similar concerns with the proposed Sage Creek restoration plan as we did with the South Fork Judith River restoration plan.  Please consider the following comments when developing the TMDL:

Credible Data

The draft plan states that the sufficient credible data review in 2000 verified that there was no excednce of standards relating to thermal modification, and that fisheries, aquatic life and drinking water are, in fact, partially supported.  However, this data was not cited nor included in the document.

The TMDL

This is not a TMDL.  Simply stating that a CAFO must obtain and comply with a general permit and that livestock operators may implement BMPs is not a TMDL.  There are no load or wasteload allocations.  There are no reference points from which to make these allocations.   (please see further discussion on these issues below).

Streamflow

The document states that Sage Creek does not flow but consists of a series of pools.  Is this the natural condition of the stream, or has flow been altered in some way to reduce the flow?

Targets

The restoration plan sets targets to use as a measure of success for restoration and protection efforts.  For example, “in identified recharge areas, the plan will reduce surface water salinity levels by 35 percent and lower groundwater tables by 4 feet in 15 years”.  These may be sufficient targets, yet there is no historic or reference data to indicate that these targets are accurate to meet water quality standards and support beneficial uses.  The targets allow 10-15 years for Sage Creek to meet some of these targets.  Does this mean that Sage Creek will not meet water quality standards or support beneficial uses for 15 years?

Significant Sources/Reference Data

In order to determine the loading capacity of Sage Creek there must be a source analysis and consideration of historic versus current conditions, including natural sources, and a detailed discussion of where the current pollutants are coming from and how much are coming from each source. This has not been done.  There is no data to indicate how much of each pollutant is entering the system and from where. While the proposed plan includes a “signficiant sources” section, it is very vague and lacks site-specific information.  In order to adequately develop a TMDL, including allocation, margin of safety, seasonal variation and reasonable assurances, it is necessary to have more specific reference data on each pollutant, its source and impacts.

There is no mention of the CAFO as a significant source of pollutant(s).  A CAFO may be a significant source of pollutant, and this issue was not given adequate attention in the proposed plan.  Please refer to the CAFO discussion below.

Beneficial Uses – Fish and Aquatic Species

The document does not discuss the aquatic and fish species that are, or are supposed to be, present in Sage Creek.  Fisheries and aquatic life are two of the beneficial uses not being fully supported.  This issue must be discussed and analyzed in the TMDL.

Allocation of Responsibility

The TMDL only vaguely allocates responsibility.  Because there is no breakdown of the pollutant sources or reference data, there are no actual load or wasteload allocations.  How much will each discharger contribute to the total maximum daily load?  Do all the pollutants come from each source equally?  As stated previously, simply requiring a CAFO to obtain and comply with a general permit (which it should have been doing all along) and stating that farmers “may” adopt BMPs is not a TMDL and it is definitely not an allocation of loads or management practices.  The farmer(s) that adopts BMPs may be negatively affected by the one(s) who don’t.  All livestock operators and farmers should have been utilizing BMPs all along, but they haven’t or the water quality would not be so poor.  Now, these landowners should be required to implement BMPs as a part of the TMDL – this will allocate responsibility evenly.  DEQ has simply lumped all of the pollutant sources together and stated that the implementation of BMPs or compliance with a general permit will lead to a TMDL.  This is not an accurate allocation of responsibility, nor calculation of a TMDL. 

Margin of Safety

The proposed plan erroneously uses monitoring as a margin of safety. The Clean Water Act section 303(d) program and the regulations require the TMDL to include a margin of safety to account for uncertainties concerning the relationship between pollutant loads and instream water quality.  A margin of safety can be an explicit number incorporated into the TMDL calculation and/or conservative assumptions used to develop the TMDL.  While an essential part of the implementation plan for any TMDL, monitoring is not a margin of safety.  

Seasonal Variation

TMDLs must describe how seasonal variations were considered.  The proposed TMDL does not provide an adequate discussion of seasonal variations and their impacts on the water quality.

Monitoring and Implementation
The success of this TMDL and the restoration of the Sage Creek depends on successful implementation of a TMDL.  Successful implementation will be determined by adequate monitoring.  The proposed monitoring plan does not include monitoring of aquatic species.  

Does the DEQ have a contingency plan for a few years down the if monitoring shows that targets are not being met?

The References lists a 1999 publication called the Sage Creek Watershershed Monitoring Plan:  Results and Recommendations by Carol Endicott.  Please send me a copy of this document.

General Permit
The document states that “the TMDL for Sage Creek takes into consideration the regulatory waste load allocation for a confined animal feeding operation (Permit MTG010159)….”  There is absolutely no other reference to this CAFO until the allocation section which simply states that the CAFO must obtain and comply with a general discharge permit.  Does this mean that the CAFO has been operating without a permit?  How long has this CAFO been in operation?  What ramifications are there to a CAFO that operates and pollutes without a permit?

If a general permittee is causing or contributing to a stream being on the 303(d) list, then they can be required to get an individual permit.  The Clean Water Act regulations at 40 CFR §122.28(b)(3)(i) states, "The Director may require any discharger authorized by a general permit to apply for and obtain an individual NPDES permit. Any interested person may petition the Director to take action under this paragraph".

Some of the cases where an interested person may require an individual permit include:

"(A) The discharger…is not in compliance with the conditions of the general NPDES permit;" 

"(E) Circumstances have changed since the time of the request to be covered so that the discharger is no longer appropriately controlled under the general permit, or either a temporary or permanent reduction or elimination of the authorized discharge is necessary;"

"(G) The discharge(s) is a significant contributor of pollutants. In making this determination, the Director may consider the following factors:

(1) The location of the discharge with respect to waters of the United States;

(2) The size of the discharge;

(3) The quantity and nature of the pollutants discharged to waters of the United States; and

(4) Other relevant factors;"

If the CAFO on Sage creek is a significant source of pollution, is not in compliance with the conditions of the general permit, or circumstances have changed since the time of the request to be covered so that the discharger is no longer appropriately controlled under the general permit, or either a temporary or permanent reduction or elimination of the authorized discharge is necessary, then we request that the discharger be required to obtain an individual MPDES permit with specific requirements relating to the protection and restoration of Sage Creek.

The DEQ should determine whether compliance with the general permit adequately protects the water quality of Sage Creek.  Will compliance with the general permit lead to Sage Creek meeting water quality standards and supporting beneficial uses?  If not, the general permit may need modification pursuant to 40 CFR section 122.62.  If the permitting authority has received new information that was not available at the time the permit was issued and this new information would have justified the application of different permit conditions at the time it was issued, then a revision of the general permit may be in order.  This new information includes any information indicating that cumulative effects on the environment are unacceptable.  See 40 CFR 122.62(a)(2).  There are numerous reasons the DEQ could revise the general CAFO permit.  It may be necessary for the DEQ to look at the general permit and the conditions of Sage Creek, as well as any other WQLSs impacted by CAFO’s, to determine whether the CAFO general permit merits modification.

Conclusion

We thank you for the opportunity to participate and look forward to working with the DEQ on developing successful TMDLs and cleaning-up Montana’s waters.

Sincerely,

Judith M. Brawer

Watershed Program Coordinator 

For:

Jim Jensen, Montana Environmental Information Center

Arlene Montgomery, Friends of the Wild Swan

Mike Wood, Alliance for the Wild Rockies

Jeff Juel, the Ecology Center

