The only possible way to use the MBTA to limit govt. activities is to try to


get the govt. to enforce it against itself (e.g. FWS vs. USFS) and to apply


the wildlife or public trust doctrines (neither has ever been used for the


federal govt.).





Randy Webb





>Regarding the Migratory Bird Treaty Act, if I'm not mistaken, recent


>comments on appeals list indicated that the act did not cover the federal


>government.  However, a FWS biologists indicates to me that if the FS


>utilizes a contractor to log, the contractor is not protected from take


>under the act.


>


>Any comment?  Is this accurate?


>


>





>FN11. In their response to defendants' brief in support of motion for


summary judgment, plaintiffs assert that defendants "entirely misconstrue


the nature of Plaintiffs' contentions under the MBTA," and that their


"argument is distinctly different than those rejected in the cases cited by


the Defendants."  (Plaintiffs' Response, p. 17).  Plaintiffs contend that,


"even if the MBTA does not constitute a legal limit on the Forest Service's


discretion that is criminally enforceable or ‘enforceable' otherwise in the


traditionally understood sense, it nevertheless is contrary to law and an


abuse of discretion within the meaning of Section 706 of the [APA] for the


Defendants to enter into contracts which will inevitably result in


violations of federal criminal law by private individuals--violations which


would not occur but for federal authorization."  (Plaintiffs' Response, p.


19).  Plaintiffs' attempt to distinguish their MBTA claim from the MBTA


claims rejected in the cases cited by defendants is unpersuasive.  First,


plaintiffs' argument entirely ignores the fact that the loss of migratory


birds as a result of the logging operations authorized by the Mortality II


Project does not constitute a "taking" or "killing" within the meaning of


the MBTA, and, therefore, the logging operations would not constitute a


violation of the MBTA. Second, plaintiffs' argument shows a lack of


understanding of judicial review under the APA. As noted in Martin, supra,


"[t]here is no right to sue for a violation of the APA in the absence of a


‘relevant statute' whose violation ‘forms the legal basis for [the]


complaint."  110 F.3d at 1554-55.  If the logging operations authorized by


the Mortality II Project could not constitute a violation of the MBTA, there


is no right to judicial review of such claim under the APA.





Curry v. United States Forest Service, 988 F.Supp. 541, 549 (W.D.(Pa.)1997).





=====  A message
