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The following comments are intended to provide supporting information and more detailed recommendations for improving the Draft Addendum and correcting problems with the USFWS and NMFS Habitat Conservation Plan (HCP) program.  As stated in our cover letter, we recommend and request that:  1) the US Fish & Wildlife Service (USFWS) and National Marine Fisheries Service (NMFS) delay issuing new “take” permits and Habitat Conservation Plans (HCPs), particularly those with “no surprises” guarantees, until revised and enforceable HCP policies are developed,  2) that the Draft Addendum’s proposed policy revisions be expanded to include the list of core HCP policies listed in our letter and the following comments, and  3) that these HCP policies be established as enforceable rules and regulations.  

Furthermore, we request that the USFWS and NMFS prioritize the review and modification of existing Incidental Take Permits (ITPs) and HCPs to ensure they are functioning as originally intended and, furthermore, that they will enhance species’ chances of recovery.

Equally important, as discussed in our cover letter, we strongly recommend that greater efforts be made to promote alternatives to HCPs that will promote species’ recovery without counterproductive “take” of imperiled species and their habitats.





I.  Common Problems with HCP -- Need for Improved and Enforceable HCP Policies



The gross inadequacy of the USFWS’ and NMFS’ existing standards and protocol for developing HCPs and issuing ITPs -- at least as commonly implemented -- is evident from a number of studies examining various HCPs, their scientific underpinnings, habitat losses resulting from the ITPs and HCPs, and other key issues. (See, for example, American Lands (1998), American Lands (1997), Anderson et al (1998), Applegarth et al (1997), Benda, et al (1998), Bingham et al (1997), Erman, N. (1999), Reid (1999), Erman D. (1999), Welsch (1999), Schilling (1999), Hall (1997), Hall (1997b), Hood et al (1998), Hrubes et al (1999), Huntington (1998), Jackson (1997), Kaiser (1997), Kareiva et al (1999), Kostyack (1998), Lichatowich et al (1997), Moyle et al (1999), Murphy et al (1996), Nelson et al (1999), NHI (1999), NHI (1998), Noss et al (1997), Schilling (1997), Smallwood, et al (1999), Taylor (1994), Vincent (1997), and Walley (1996).  Please note that we wish to incorporate these studies by reference.  Virtually all of these studies are either readily-accessible published reports or have already been provided to the USFWS and/or NMFS, including as comments on various HCPs.  Copies of two unpublished studies -- American Lands (1998) and American Lands (1997) -- are included with our comments.



Kareiva et al (1999) is based on the most comprehensive and rigorous scientific study to date of HCPs.  This study, conducted through the National Center For Ecological Analysis & Synthesis (NCEAS) and the American Institute of Biological Sciences (AIBS), evaluated 208 HCPs from across the US. (Forty-three representative HCPs were studied in depth.)

The report is available at www.nceas.ucsb.edu and has been reviewed by the USFWS.  

As reported in Kareiva et al (1999), the NCEAS/AIBS study found:



About half of the HCPs allow 50% or more of species’ populations or habitat in the plan area to be “taken;” nearly 30% of the plans allow 100% of species’ populations or habitat in the plan area to be “taken.”

Habitat loss is the primary threat to 75% of the species affected by the HCPs.  Likewise, 

75% of the species addressed by the HCPs are already in decline.

81% of the HCPs will have irreversible impacts.

43% of the time, HCPs failed to provide sufficient mitigation measures to address impacts  to species and their habitats. Similarly, 48% of the time, HCPs failed to provide sufficient performance in terms of minimizing and mitigating impacts to the “maximum extent practicable,” as required by the ESA.

The HCPs’ mitigation measures failed 24 to 35% of the time to utilize important information on the quality and quantity of important habitat types, i.e., feeding, breeding, and migration habitat.

23% of the time, species and their habitats will be “taken” before mitigation measures have been implemented and found effective.

49% of the HCPs failed to include clear monitoring plans.

84% of the HCPs failed to specify how monitoring would be used to evaluate the plans, i.e., the plans lacked adaptive management programs to ensure the continued effectiveness of mitigation measures over time.

33% of HCPs failed to secure up-front funding to ensure that mitigation actually occurs.

HCPs frequently failed to adequately account for human population growth, climate changes, and other likely variables that will affect mitigation measures.

42 to 49% of the time, HCPs failed to quantify how much of a species’ habitat and population, respectively, will be “taken.”

75% of the time, HCPs failed to adequately assess how “taking” species and their habitats will impact the species’ overall populations.

On average, HCPs used low quality data to evaluate their mitigation measures, in some cases by omission, in others because data was simply unavailable.

23% of the time, HCPs failed to include important existing information on the plans’ cumulative impacts.

2/3 of the species covered by “take” permits/HCPs are not well studied enough to determine how much of the species’ population would be affected.

1/4 of the time, sufficient information does not exist to determine how HCPs will affect the species’ viability.

39% of the time, species were addressed by HCPs without recovery plans first being developed.

Overall, the HCPs did not follow the precautionary principle by reducing allowed “take” levels or using other more conservative approaches in the face of inadequate information 

or uncertainties.

Both the largest and smallest HCPs contained the poorest assessments, planning, and conservation measures.



While HCPs in California are often touted as national models, these plans frequently fail to meet basic scientific and policy standards.  As with ITPs/HCPs for northern spotted owl and other old growth dependent species in the Pacific Northwest, the red cockaded woodpecker in the Southeast, and the Alabama beach mouse, plans for the Coachella Valley fringe-toed lizard and Pacific pocket mouse would allow significant destruction and degradation of already-rare habitat areas and/or relocation of already stressed populations and groups of species.  (Common problems with forest HCPs in west coast states are discussed in detail in Hall (1997) and American Lands (1998), both of which are attached.)



California is facing a biological meltdown, with over 250 listed species and many more in trouble.  As currently designed and implemented, ITPs/HCPs and California State NCCP plans approved as ITP/HCP substitutes are simply exacerbating this crisis.  Nearly 100 “take” plans, covering millions of acres, have been approved or are in the works in California.  Many of these plans, such as San Bruno Mountain, Natomas, San Diego MSCP, Pacific Lumber Co., and Pacific Gas & Electric Co. have been criticized by both conservationists and the scientific community, in part because they allow landowners to destroy significant amounts of habitat and push imperiled species further toward extinction.



San Diego’s massive Multiple Species Conservation Program (MSCP), for example, fails to meet basic ESA standards, and jeopardizes the existence of a number of species.  These species include the Otay Mesa mint, San Diego Mesa mint, Orcutt's grass, spreading navarretia, San Diego button celery, and San Diego fairy shrimp.  The shrimp, along with several of the region’s most endangered species, depends upon vernal pools.  Southern California only has five percent of its historical wetlands remaining.  More than half of California’s endangered and threatened species use wetlands for habitat during their life cycles.  



Normally, the ESA places strict limits on killing endangered species.  Nevertheless, the MSCP allows developers to destroy these vernal pools, killing the imperiled species that depend on this rare habitat type.  The MSCP also replaced the County’s strong wetlands protections.  According to Dr. Marie Simovich, a member of the USFWS' Vernal Pool Multi-Species Recovery Team,  the MSCP is likely to jeopardize the continued survival of the San Diego fairy shrimp.



Many activists who participated in the MSCP process said they were repeatedly promised that vernal pools would not be impacted.  Now, a year and a half since the plan was adopted, there is ample evidence to indicate those limits have been violated.  The first time a project affecting vernal pools came before the City Council after the MSCP was adopted, the Council voted to put a parking lot and commercial buildings on top of 66 critically endangered vernal pools.



Other plans are riddled with similar problems.  The Pacific Gas & Electric Co. plan would jeopardize the threatened Delta smelt.  The Natomas HCP would destroy critical habitat for the giant garter snake and Swainson’s hawk.  Under the Dana Point Headlands HCP in Orange County, the entire pocket mouse population of 39 individuals will be relocated to “temporary habitat” to make room for a housing development project.  



Some would argue -- and perhaps rightly so -- that ITPs and their associated HCPs are simply habitat destruction plans which should never be granted to landowners.  Regardless, it is clear that ITPs/HCPs must be required to meet substantially improved policies before more species “take” permits are approved by the USFWS and/or the NMFS.  We would all benefit if landowners were to develop site-specific land management plans that genuinely consider species’ needs and actively contribute to their recovery.  However, the existing policies for ITPs/HCPs are not sufficient for these plans to be applied across entire landscapes or to serve as a substitute for basic species protections and recovery measures.  



Ironically, a number of the concepts we, Kareiva et al (1999), and others recommend for improving the HCP process and policies are already included to some extent in the USFWS and NMFS HCP Handbook, which has been used for several years to guide development of HCPs, including many of those HCPs reviewed by Kareiva et al (1999) and other assessments.  This is the same Handbook which would be supplemented by the Draft Addendum. Clearly, the issue is not simply whether the Handbook and Draft Addendum contain the right standards, but also whether ITPs/HCPs will actually be required to consistently meet these documents’ standards.  Experience indicates that neither the existing Handbook nor the Draft Addendum will succeed in promoting scientifically and legally sufficient HCPs unless these documents are made enforceable as rules and regulations. 



As you know, Rep. George Miller and other Members of Congress, have also urged the USFWS to promulgate the Draft Addendum through a formal rule-making process, to ensure that HCPs consistently comply with the ESA’s goal of species recovery and other tenets.





�II.  Gaps and Shortcomings in the Draft Addendum



The Draft Addendum would provide “guidance” for HCPs in relation to the plans’ biological goals, monitoring, adaptive management, public participation, and permit duration.  Each of these topics is extremely important, as are a number of other issue areas.   Indeed, both the Draft Addendum and the existing HCP Handbook contain a number of valuable standards and concepts which should be established as enforceable rules and regulations.



Unfortunately, the Draft Addendum can be characterized more by what it fails to do than by what it does.  In addition to the problems discussed below, the Draft Addendum fails to address most of the problem areas identified by Kareiva et al (1999) and the other HCP reviews listed above.  Likewise, the Draft Addendum fails to include most of the basic policy recommendations provided in Sections III and IV below, including the recommendations of Kareiva et al (1999).  It is critical that the Draft Addendum be revised to address these gaps.  



The Draft Addendum provides little that is not already in the Services’ HCP Handbook -- the same handbook that governed scores of biologically and legally inadequate HCPs.  Moreover, as noted above, the “guidance” provided in the HCP Handbook and Draft Addendum is not mandatory, and is unlikely to significantly affect development of ITPs/HCPs unless established as enforceable rules and regulations.  The Draft Addendum will also not address problems with existing ITPs/HCPs that already cover millions of acres.  



The Draft Addendum also fails to provide bottom line standards for biological goals, adaptive management, monitoring, and permit duration.   It is not enough to simply require that HCPs be explicit about their biological goals, adaptive management, etc.; HCPs need to meet minimum standards for these areas.  Many existing and deeply flawed HCPs already include explicit biological goals and adaptive management programs -- the problem is, the biological goals often fall far short of maintaining existing population levels of imperiled species, much less meeting a recovery standard, and the adaptive management programs rarely encompass the HCPs’ core provisions, and are emasculated by “no surprises” guarantees.  These problems are discussed in more detail in a number of the studies referenced above, including Hall (1997) and American Lands (1997).



The Draft Addendum would also allow adaptive management to substitute for basic, up-front protection measures.  This is patently unacceptable in most circumstances.  Adaptive management properly functions as a way to incorporate new information over time, to ensure that initial mitigation measures can be improved as monitoring information becomes available, to respond to changing and unforeseen circumstances, and to adapt the initial mitigation measures should the permittees change their land management practices.  Adaptive management cannot and should not replace initial protection and mitigation measures.



Likewise, the Draft Addendum doesn’t address the lack of credible mitigation and scientific planning that caused a federal court to dismiss the Alabama Beach Mouse HCP, and that is rife within other HCPs.



The Draft Addendum also fails to require public participation and scientific review during the development of HCPs, and forces the Services to review HCPs under impossibly short deadlines.  Anderson et al (1998), NHI (1999), and other studies suggest the importance of providing public input and independent scientific peer review while HCPs’ core provisions are still being negotiated.  The public comment on ITP/HCP applications is, of course, still critical, but this comment process is extremely unlikely to have much impact on the development and negotiation of HCPs -- at least until clear, thorough, and enforceable HCP rules and regulations are established.  Without enforceable HCP standards, public comments will have little weight in the context of negotiations like the development of HCPs.



Moreover, the Draft Addendum and HCP Handbook fail to address other fundamental issues not identified within the Draft Addendum, but which have been identified as key problems by Kareiva et al (1999), Hall (1997), and other HCP reviews.  These problems include the relationship between adaptive management and the “no surprises” policy, the lack of adequate enforcement provisions in the Implementation Agreements (IAs) for many HCPs, and the need for honest and comprehensive impact assessments.



While logical, the Draft Addendum’s proposed strategy of including adaptive management within HCPs subject to “no surprises” guarantees is highly unlikely to work in practice.  The Draft Addendum fails to establish minimum performance standards for adaptive management provisions.  Consequently, actual HCPs are unlikely to include adequate adaptive management regimes.  Many existing HCPs officially include an “adaptive management” program, yet these programs fail to meet most, if not all of the basic standards identified in our comments, in Kareiva et al (1999), in NHI (1999), and other key studies.  



As long as the Draft Addendum fails to establish basic, enforceable standards, local USFWS and NMFS staff will be unlikely to succeed in negotiating for adequate adaptive management provisions.  This is evident in recent HCPs which were drafted pursuant to the final “no surprises” rule and the rule’s provisions that require permittees to improve and augment their mitigation measures over time, if those changes are identified in the HCP as “changing circumstances.”  HCPs which have been negotiated under this standard have mostly focused on clarifying which circumstances will not be deemed “changing circumstances,” rendering this approach meaningless.  (See our comments on the draft Pacific Lumber/Headwaters HCP, for example.)  



Even if an HCP includes an exemplary adaptive management process, the adaptive management changes recommended by the process will never be implemented if those changes are covered by the standard “no surprises” process, rather than the “changing circumstances” exception to “no surprises.” 



Consequently, we strongly recommend that the “no surprises” policy be replaced with the more balanced approach to landowner assurances recommended below in Section III-H.  At the very least, detailed, enforceable, performance-based standards must be adopted for all major HCP components, including but not limited to adaptive management.  Otherwise, we have no reason to expect that implementation of the Draft Addendum will lead to outcomes which are sufficiently improved over the currently abysmal situation.



The comments of the Natural Heritage Institute on the Draft Addendum highlight a number of other problems and shortcomings with the Draft Addendum.  As a participant in the Institute’s workshop on HCP science and policy, we find ourselves in agreement with many of their comments on the Draft Addendum, and wish to call your attention to those comments.





III.  Basic Scientific and Policy Standards Which Should be Met by All HCPs



The following standards need to be implemented as enforceable rules and regulations if HCPs are to successfully mitigate the impacts of issuing “take” permits and benefit imperiled species and ecosystems.  If “take” permits and HCPs are to be used widely to give landowners regulatory flexibility and permits to impact endangered species’ habitats, then the landowners should respond in kind by using more ecologically-sound land management practices, fully mitigating their impacts, and actively contributing to habitat restoration and species’ recovery.  Restoration and recovery contributions will be particularly critical where non-federal lands are central to species’ long-term survival and the recovery of healthy, abundant, fish and wildlife populations.  



Likewise, the contracts governing HCPs need to adopt a more balanced approach to landowner assurances than the “No Surprises” policy, which should be repealed.  It also goes without saying that ITPs should not allow “take” of species and habitats which can not be fully and credibly mitigated, and that ITPs/HCPs should not be used to eliminate or degrade habitats across landscapes, ecosystems, or significant portions of species’ remaining ranges.



If “no surprises” goes unchanged, then it will be even more essential for enforceable rules and regulations to be established that will ensure that initial HCP provisions are fully protective of imperiled species, and that the plans’ terms explicitly require the permittees to adapt and supplement the plans’ initial mitigation measures as may prove necessary over time.



The recommendations provide below, elsewhere in our comments, and in the enclosed materials are based both on our experience reviewing numerous HCPs, and on various scientific studies of HCPs, HCP policy assessments, and recommendations for establishing an effective HCP program.  These studies, assessments, and recommendations are listed in part in Section VI.  (Please note that we wish to incorporate the documents listed in Section VI into our comments by reference.  These studies are either readily accessible published material, have already been submitted to the USFWS and NMFS, or are attached to our comments.)



Equally important, improved HCP policies and standards must be codified as enforceable statutory and regulatory provisions.  Many of the HCP standards identified below are implicitly required by the ESA and other policies, but are often ignored or given away in negotiations with landowners.  Existing HCP policies and standards must, of course, also be implemented more thoroughly, except where they conflict with the improved policies identified here.



These requirements and others are the very least that the public and endangered species deserve from the timber industry, developers, and other major landowners.  Many species and ecosystems would not be on the brink of extinction were it not for the actions of these landowners and their predecessors.  



The following standards should be met by all ITPs and HCPs, unless otherwise noted:



A.  Scope and Applicability of HCPs:



ITPs and HCPs should only be used in limited circumstances, as recognized in the Federal Register notice for the USFWS’ original HCP regulations. ITPs and HCPs should not be used to eliminate or degrade habitats across significant portions of landscapes, ecosystems, or species’ remaining ranges.  Likewise, ITPs and HCPs should not be used where more effective alternatives exist.  Particularly with larger HCPs, “take” should be limited to fraction of the given species’ habitat on the property.  



HCPs and ITPs should not allow “take” of species and habitats which can not be fully mitigated, including in relation to the goal of promoting species recovery above and beyond credible baseline conditions and trends.



HCPs and ITPs should not allow “take” of species and habitats which will significantly impact species’ chances of survival and/or recovery, regardless of whether the ITP/HCP is found to “jeopardize” the species’ existence.  For example, it is extremely risky and unwarranted to issue an ITP to take even one Pacific pocket mouse from a population that essentially is limited to 39 mice.  Again, alternatives to “take” exist and should be actively pursued.



The size and duration of HCPs and ITPs should be limited as necessary to allow for complete and thorough assessment of baseline conditions and species’ recovery needs, development of effective mitigation measures, and satisfaction of other objectives.



If there is not sufficient information to determine how some listed and/or unlisted species will be affected, or to design viable mitigation strategies for those species, then they should not be included in the ITP and any regulatory assurances.  Such species may be discussed in the HCP, but “take” should not be permitted until adequate information, mitigation measures, and scientific and public review are in place.



The number and scale of ITPs and HCPs being developed and approved by the USFWS and NMFS should not exceed the agencies’ capacity to effectively and consistently evaluate, negotiate, monitor, evaluate, revise, and enforce the plans over time.



B.  Relationship to Other ESA Policies and Programs:



Alternatives to ITPs and HCPs should be given greater priority by the USFWS and NMFS.  On industry timberlands, existing endangered species sites often represent a small percentage of the company’s landbase, and maintaining basic habitat protections for those sites is not unreasonable. Other important alternatives include promoting incentives for habitat restoration, as well as requiring landowners who have profited from past habitat destruction to contribute towards habitat acquisition funds.  “Safe Harbors” agreements can also be helpful where more natural baseline habitat conditions remain relatively intact and other safeguards are followed, as discussed further below.  The perceived need to provide some landowners with HCPs might also be obviated by providing guidance on land management practices that will, and will not be considered a “take.”  “No take” agreements might also be more appropriate if biologically-adequate definitions of “take” are first developed for the species in question. 



USFWS and NMFS should be more proactive and thorough in enforcing the ESA prohibition on “taking” (i.e., destroying) endangered species and their habitats.  It is critical that species and their habitats be fully protected where landowners choose not to develop HCPs.  Effective enforcement will likely require establishing penalties sufficient to offset the incentive to destroy habitat as part of lucrative development or resource extraction operations.  More explicit definitions of what land management activities will constitute “take” are also needed, including as guidance to responsible landowners.



USFWS and NMFS should continue to enforce the ESA prohibition on “taking” listed species and their habitats while the HCP is in development.  Listed plants, which must also be addressed in HCPs under ESA section 7, should also receive interim protection, as should all unlisted plants and animals to be covered by the ITP/HCP.



“Safe Harbors” type agreements should not be given to landowners who have significantly reduced their baseline habitat conditions below natural levels, or who will be degrading habitats under ITPs and HCPs.  



While we support incentives that encourage landowners to take proactive steps to protect endangered species, we do not support the widespread use of “Safe Harbors” under current administrative policy.  It may be tested on a limited basis under the following conditions: 1) the “Safe Harbors” agreement must be consistent with the recovery of the species and the Secretary must retain authority to revoke or modify the agreement to ensure recovery; 2) the baseline for any “Safe Harbors” agreement must be established by a scientifically credible field survey; 3) the agreement, including the baseline determination, should be subject to independent peer review, and must be subject to citizen enforcement; 4) even though natural population fluctuations are likely to occur over the course of the agreement, the initial baseline should never be lowered; 5) a “Safe Harbors” agreement should never be approved for any area designated as mitigation under an ITP or Incidental Take Statement; 6) “Safe Harbors” should not be used in conjunction with "No Surprises;" 7) lands cannot be entered into “Safe Harbors” if, within 10 years of the agreement, habitat on the property was degraded in order to obtain a low baseline; and 8) the Secretary should develop specific guidelines for determining when a “Safe Harbors” agreement would be inappropriate for a particular species and its habitat needs, and should consider other incentives for landowners besides allowing habitat destruction.  Other standards and conditions for “Safe Harbors” agreements are discussed in Noss et al (1997) and Hall (1999).



HCPs should not be used as substitutes for recovery plans and should not be counted as contributing towards recovery goals unless they fully mitigate the impacts of “take,” significantly restore habitat areas which are already degraded, and are otherwise fully consistent with species’ recovery.  Consistency with recovery plans per se may not be sufficient, as many existing recovery plans are heavily compromised.  Ideally, recovery plans would be in place prior to development of HCPs, to provide a proper planning context.



HCPs should not be used as substitutes for listings or critical habitat designation.



Funds should not be diverted to HCP programs from other USFWS and NMFS ESA programs.



Additional resources and effort need to be given to research into imperiled species’ distributions, locations, and habitat requirements.



Federal and state lands must be managed at a higher biodiversity conservation standard if expectations for private lands continue to be lowered through ITPs/HCPs.



C.  Conservation, Recovery, and Mitigation Standards:



HCPs should utilize alternate land management and development practices and opportunities which provide the landowner with reasonable economic returns but have fewer impacts to imperiled and sensitive fish, wildlife, plants, and ecosystems.



HCPs must fully minimize and mitigate all direct and indirect habitat impacts and habitat losses for listed and unlisted species covered by the ITPs or regulatory assurances such as “no surprises,” to avoid producing a net loss of the quality or quantity of habitat during any planning period.  As a first preference, impacts and “take” should be avoided (i.e., minimized).  Then, all remaining “take” and impacts must be fully offset (i.e., mitigated) by providing replacement habitat.  Protected areas should include the best available habitat.



HCPs must avoid, minimize, and mitigate impacts to all species listed as threatened or endangered, all candidate species, and all other sensitive and at-risk species which will be impacted by the landowner’s proposed land management and/or development activities.  On the ground surveys will be needed to determine which species are present.



As envisioned by Congress, HCPs must actively benefit each species above and beyond accurate baseline conditions and trends.  These benefits must be in terms of species-specific, measurable increases in habitat quantity and quality, and in species’ populations.



HCPs must actively and measurably promote the recovery of each species, above and beyond accurate baseline conditions and trends, including in terms of habitat quantity and quality and species’ populations.   This will be particularly important with species which depend more heavily on non-federal lands, and where the landowners’ past management has eliminated or heavily degraded large amounts of habitat.   Recovery is, after all, the overarching goal of the ESA.  Recovery should be understood as the point where populations, habitats, and ecosystem functions are viable over the long-term (i.e., several hundred years) in the face of fires, climate changes, fishing and hunting, and other significant disturbances, impacts, and uses.  There should be a high (i.e., 95%) probability of being consistent with recovery when all risk factors to the species are considered.



In return for the regulatory flexibility provided by ITPs, and in recognition of how larger landowners’ past practices have contributed significantly towards species’ endangerment, larger HCPs in particular should contribute towards the restoration of habitat for species which have been extirpated from the plan area by past habitat destruction, but which will depend upon the plan area for their recovery.



Mitigation measures must be logical, credible, and likely to be implemented.  Habitat areas sold at full market value to the public should not be counted as mitigation, nor should management changes on federal lands or other areas which are already protected.



Mitigation habitat must meet detailed habitat definitions and actually support populations of the species in question.  Mitigation measures must be species-specific and described in detail.



Mitigation measures must be clearly identified up-front in the HCP, and not left to future development through open-ended processes like watershed analysis.



Mitigation for habitat losses and degradation should occur prior to the planned impacts, and be monitored, evaluated, and if necessary, improved and augmented over time through adaptive management.



Generally, mitigation should occur on site.  Any offsite mitigation on other properties should be limited to similar ownership types, be focused on high-priority areas in landscape level biodiversity restoration plans, be located in nearby areas where possible, and contribute to the species’ restoration and recovery beyond levels that would occur anyway on those sites.  Management of federal, state, and other forest areas should not be counted towards impact minimization and mitigation for the property in question.



Permanent mitigation, including reserves instituted through conservation easements, should be provided in return for “take” of habitats that will not be replaced for the foreseeable future.



HCPs for public lands in particular should actively contribute towards the establishment of an interconnected system of habitat reserves, corridors, and buffer areas across the broader landscape and region, sufficient to restore full ecosystem processes and all native flora and fauna.



Any remaining examples of primary old growth forest or other habitat areas which have not been significantly affected by modern society should be protected as rare ecological refugia and study areas.



Larger HCPs in particular should set-aside reserve areas for species which are particularly sensitive to disturbances and land management activities, for species which rely on habitat types that will not be produced by the proposed land management, for species with high site fidelity, for species which are slow to disperse and colonize, for species for which the plan will not provide fully functional replacement habitats, etc.  Reserve design must utilize the best available science, and reserves must comprise usable, functioning habitat.



Reserve area design must be sufficient to maintain habitats for population “sources,” viable habitat for species which are particularly susceptible to disturbance, habitat for species which are slow to disperse or colonize new habitat areas, habitat connectivity across broader landscapes, etc.  Analyses of reserves’ benefits must be species-specific, in the case of species covered by the ITP, HCP, or IA.  Reserves should be designed to minimize edge effects, support species distributions across landscapes, include more intact and less developed sites, and cover biodiversity “hotspots.”



In the case of smaller landowners and some species, on and off-site mitigation banking might be an appropriate means of maximizing the size and connectivity of habitat reserve areas, and to help minimize fragmentation.  Mitigation banking programs will need to incorporate additional safeguards and standards.



D.  Unlisted Species:



If candidate, proposed-listed, rare, endemic, or other unlisted species are covered by the HCP, ITP, IA, and/or “no surprises” type assurances, then the species’ conservation and recovery needs, impact assessments, and impact minimization and mitigation measures must be addressed and developed as thoroughly as if the species were listed.  Moreover, the mitigation measures provided for unlisted species must be sufficient to help reverse any population declines and to preclude the need for the species to be listed.  



All other HCP policies, goals, and standards for listed species are also applicable to unlisted species covered by the plan and its agreements.

 

E.  Other Species and Ecosystem Goals:



The HCP should conserve and help restore habitats for species which are:  endangered, threatened, candidate species, former candidates, proposed listed, in decline, area limited, dispersal limited, resource limited, process limited, keystone species, endemic, umbrella species, or otherwise of special concern.



Special attention should be provided to species with large area requirements, specialized habitat needs, functional importance in their ecological community, or particular sensitivity to human disturbances. 



The HCP should conserve and help restore entire ecosystems.  



F.  Planning and Analysis:



The HCP and National Environmental Policy Act (NEPA) analyses must use the best available science, as required by section 7 of the ESA, during all analyses, planning, adaptive management, and implementation.  Among other things, current population trend data, literature on species’ habitat needs, information on how species are affected by different management practices, information on the economic benefits of alternate land management practices, population viability analyses, risk analyses, areas of uncertainty, and fires, windstorms, land management changes, and other “stochastic” factors should be identified and considered.



Accurate baseline conditions and trends, including “no action” scenarios that maintain species protections, must be identified in the HCP and NEPA document through field surveys for all species covered by the plan and through identifying full species specific protection and management measures for listed and as-yet-unlisted species that would likely be required over time in lieu of the plan.



The definition of what land management practices constitute “take” of species habitats must be biologically credible and sufficient to prevent population declines and to protect the species’ chances of recovery across their ranges.



The conservation and recovery needs of all species covered by the plan must be explicitly identified, including in terms of specific habitat components.



The HCP and NEPA document must explicitly assess how all land management and development activities allowed under the ITP will affect each species and their habitat components, and how these effects compare to conditions needed for both the species’ survival and long-term recovery.



The effectiveness of each mitigation measure must be explicitly evaluated, in relation to the species’ conservation and recovery goals, based on the best available science.



Species-specific maps should document the location of baseline habitat areas, habitat areas that would exist over time in lieu of the ITP/HCP, and habitat areas that will exist over time under the ITP/HCP for each threatened, endangered, or otherwise sensitive species addressed by the HCP.



The HCP or NEPA document must document how land management activities permitted by the ITP will affect critical habitat for any threatened or endangered species, regardless of whether the species are officially covered by the ITP/HCP. 



The plan must identify measurable and enforceable biological goals for each species that correspond to full mitigation, benefits above baseline conditions, and contributions to recovery.  The contribution to recovery should be commensurate with the size of the property.  Goals should be defined in terms of both quantitative and qualitative population and habitat targets, and other performance standards.  Habitat goals must address specific habitat components that provide viable, functional habitat.



The HCP and NEPA analyses must account for likely “stochastic” factors, such as forest fires, windstorms, and other events which are natural parts of ecosystems, as well as likely changes in local and regional climate and vegetation zones that will result from both natural and human-induced climate change.



The HCP and NEPA analyses must address the full life-cycle needs and ecological linkages and interdependencies of the species in question, including food sources, impacts from invasive exotic species, relationship with populations outside the plan area, etc.



The HCP and NEPA analyses should address fundamental ecological functions and processes such as soils, seasonal fluctuations in hydrology, nutrients, and other factors.



If the HCP uses “guilds” or other approaches to addressing species which supposedly utilize similar habitat types, then the plan:  i) should only group together those species which use very similar habitats,  ii) must identify the specific habitat components used by each group, and  iii) should discuss how these habitat components will be affected by forest management.



Likewise, if habitat models, indicator species, or guilds are used, then they must use the best available science and detailed habitat descriptions, be clearly related to specific silvicultural or other land management practices, and limit indicators, guilds, and other groupings to species with closely related habitat needs.  



Nevertheless, all threatened, endangered, candidate, proposed listed, rare, endemic, or otherwise at-risk species must also be addressed individually. Use of guilds, models, etc., should not substitute for more detailed and species-specific information.



Credible and thorough cumulative effects analyses, including analyses of indirect effects, must address the role of “take,” the ITP, and HCP in the larger landscape and species habitat trends.  Other past, present, and reasonably foreseeable HCPs and other public and private land management actions throughout the species’ ranges must be considered.



Conservation measures on other properties and ownerships should not be used to discount the need for protection and mitigation in the plan area.



The HCP and NEPA documents must explicitly identify any data and/or analyses which were needed but unavailable.



G.  Monitoring:



The plan must require that both compliance and effectiveness monitoring occur frequently over time, including monitoring of species’ populations and reproduction, habitat quantity, habitat quality and specific habitat components, habitat trends, and other goals and indicators.



Monitoring must cover all species, plan components, plan goals, and the full duration of the ITP and HCP.



Monitoring must be based on scientifically credible protocol, and address current and potential causes of species’ population declines, habitat changes, community and ecosystem changes.  



The Services should conduct regular field inspections as part of both compliance and effectiveness monitoring. 



Monitoring must provide a foundation for proactive adaptive management -- versus simply counting species until they disappear.



Monitoring results must be available to the public.  Periodic monitoring reports should be published in the Federal Register and include:  a summary of the plan; a status review of endangered and threatened species covered in the plan; a status report on the compliance record of the permittee; and any new information and data on listed and unlisted species covered in the plan.



�H.  Adaptive Management and Landowner Assurances:



The HCP and IA must ensure that credible adaptive management will occur throughout the plan’s implementation, to provide a mechanism for plan review, contingency planning, and corrective action.  Reviews should occur at least every five years, and must consider potential corrections and additions to the plans’ mitigation measures in light of monitoring data, new scientific information from outside sources, and changing conditions, both foreseeable and unforeseeable.



Adaptive management must cover all species and plan components -- not just areas where there are data gaps -- particularly for plans covering longer time periods.



Adaptive management protocol must include identification of management goals, stressors to species and ecosystems, models and hypotheses, performance indicators, monitoring and sampling protocol, performance “triggers” and adverse biological trends that will require plan changes, collection of data which was missing initially, regular review of monitoring data and new scientific information, and evaluation and potential modification of management prescriptions and mitigation measures. 



In addition to monitoring information, the periodic plan reviews to be published in the Federal Register should include:  any recommended modifications to the plan that may be necessary to ensure the conservation and recovery of endangered and threatened species covered by the plan should the Secretary determine through such a review that the plans fail to provide for the conservation and recovery of endangered and threatened species.  The review should be open for a 60-day public comment period.  



Such recommended modifications should be subject to independent scientific review and subject to section 10(a)(4)(9) of the ESA.  



Adaptive management should not be used in lieu of well-defined, up-front mitigation measures.  If, in addition to periodic plan evaluation and correction, adaptive management is used for experiments, then the experiments must be limited to a small portion of the plan area.



Landowner assurances should take the form of explicit, up-front agreements about the plan’s biological goals, monitoring, adaptive management, and enforcement, and fair allocation of responsibility between the landowner and public for funding future plan changes.  In other words, the plan should provide up-front clarity and assurances about the process that will be used to identify and make improvements to the plan -- instead of simply precluding meaningful plan improvements through “no surprises” type assurances.

 

The landowner must retain responsibility for supplementing and improving the plan’s conservation and mitigation measures as may be recommended by adaptive management reviews, to ensure that population targets and other goals are met over time.



The landowner must retain responsibility for funding and providing additional mitigation in response to all foreseeable changing circumstances or other circumstances within the landowners’ realm of responsibility.  They include changes in the landowners’ land management practices; fires, windstorms, pest outbreaks, and other “stochastic” events which are a natural ecosystem processes; additional species listings over time; and increased susceptibility of the ecosystem to invasive exotic pests, pathogens, and plant and animal species due to the landowner’s forest management practices.  Landowners are not expected to fund additional mitigation measures necessitated by circumstances outside of their control, such as mismanagement of neighboring properties.



If critical habitat designations or recovery plans do not exist for the species, then the plan must be amended once they are developed.  The landowner should be responsible for providing additional mitigation if the plans’ initial mitigation measures were inadequate.



Landowner assurances should not take the form of “no surprises” type guarantees or other guarantees that largely preclude additional mitigation by setting extremely high burdens of proof for the Services, requiring additional mitigation to first occur on public lands, by requiring any additional mitigation to be fully subsidized by the public, and/or requiring any additional mitigation to be voluntary.



The burden of proof should be on the landowner, rather than the public, to show that the plan adequately addressed the needs of newly-listed species, when requests are made to add the species to the ITP.  Species should not be automatically added to ITPs. 



The Services must retain authority to incorporate new information into the HCP, ITP and IA, and to modify the plan and its implementation to provide additional conservation measures which may prove necessary for the conservation and recovery of the species covered by the plan.



The Secretary should develop guidelines to amend approved conservation plans.  Under such guidelines, the Secretary should have the authority to incorporate new information that may warrant modifications to the plans; require modifications to the plans if the Secretary determines that the plans do not provide adequate conservation measures necessary for the recovery of the species covered in the plans; and terminate conservation plans if he determines that the plans do not contribute to the conservation and recovery of endangered and threatened species covered in the plans.



Additional concerns and recommendations for dealing with landowner assurances and “no surprises” are included in our enclosed comment letters on the “no surprises” policy (Vincent (1997) and Hall (1997b)).



�I.  Enforcement and Long-Term Implementation:



All HCPs must be covered by explicit, thorough, legally-binding, and publicly-available Implementation Agreement (IA) that satisfies each of the following points.



The full scope of the plan’s mitigation measures, monitoring, adaptive management, and plan revision and improvement requirements must be enforceable, and meaningful penalties, injunctive relief, and restoration requirements must be available to the USFWS and NMFS for cases of noncompliance.



Enforcement language should not be replaced by dispute resolution processes, though dispute resolution can sometimes supplement enforcement provisions.



The provision of mitigation measures by the landowners must be enforceable throughout the entire time period for which they are needed, including after the ITP expires. Mitigation must also continue on portions of the property which might be sold, traded, or otherwise disposed of.



The Services need to explicitly retain the right to require mitigation after “take” has already occurred.  One approach is to have the landowner post bond to help ensure that mitigation continues to occur after “take” has occurred.  Alternately, the HCP and IA can be placed as an encumbrance on the land title.



USFWS and NMFS must periodically review the plan’s implementation to ensure the landowner is complying with the HCP, its adaptive management requirements, and other provisions.  Reviews should be published in the Federal Register and include a plan summary, a status review of the species involved, a compliance report, any new information on the species’ status, and any modifications needed to plan.  (See the preceding discussion on monitoring and adaptive management for related considerations.)



The USFWS and NMFS must retain the right to terminate the ITP if the agencies determine that the HCP no longer actively contributes to the species’ recovery.



The IA must explicitly maintains citizens’ rights under the ESA to bring suit for violations of the plan, ITP, and IA, which should be understood as violations of the ESA.  The San Bruno Mountain HCP, the model for the ESA’s HCP provisions, maintained these rights.



J.  Funding:



Public funding to support additional mitigation measures in response to truly unforeseeable circumstances may be appropriate.  However, up-front funding sources must be assured before approval of an HCP that uses this approach.  Unforeseeable circumstances must not be defined to include natural disturbances, changes in markets or the landowner’s land management practices, additional species’ listings, declines in species’ conditions due to the landowner’s land management or inadequate initial mitigation measures, or the development of additional information on species whose needs were not well researched.



Up-front funding must be assured for all plan components and implementation, including monitoring and adaptive management.  Landowner bonds, public funds, and other moneys must be dedicated up-front to cover the costs of adaptive management changes, as well as continued mitigation should the landowners terminate their HCPs early, should the landowner become insolvent, or other contingencies arise during or after the plan period.



In the interest of fairness, it may be appropriate for landowners to contribute to HCP trust funds.  Contributing landowners should include those who have eliminated all known habitats for threatened and endangered species, and are thus not developing ITPs/HCPs.



K.  NEPA Environmental Analysis:



The HCP’s significance (i.e., “high,” “medium,” or “low” effect) should be assessed prior to consideration of its mitigation measures, in part because the effectiveness and likelihood of implementation of an HCP’s mitigation measures are separate questions which also need careful assessment, including through the National Environmental Policy Act (NEPA) process.  



A full Environmental Impact Statement (EIS) should be prepared for most forest HCPs and other large scale plans.  These HCPs often negatively and significantly impact threatened and endangered species, are controversial, contribute significantly to cumulative impacts to imperiled species and other values, and cross other thresholds that trigger requirements for a full EIS.  A full EIS provides the Services and the public with the more detailed species’ assessments and discussion of project alternatives needed to make a sound decision about the HCP.



Generally, less thorough Environmental Assessments (EAs) should only be used for small landowner plans which truly have “low effects” (i.e., they cover small acreages, do not affect rare or endemic species with small ranges, and do not significantly impact species’ habitats). 



Categorical Exemptions should not be used for any ITP/HCP.  Issuance of an ITP is a major federal action requiring at least an EA.  ITPs are only required where landowners propose to harm endangered and threatened species’ habitats, and thus can be presumed to have significant environmental effects.  



A full range of land management alternatives should be considered by the ITP/HCP, including alternatives which use longer timber rotations, habitat reserves, and site protections to provide both habitat for sensitive species and reasonable income for the landowner.  Forests managed for older, more diverse timber stands can provide competitive revenues from higher-quality, higher-priced timber, edible mushrooms, harvest of medicinal plants, clean water, sequestration of atmospheric carbon, and other non-timber forest products and ecosystem services.



When designing urban and development-oriented HCPs, high priority should be given to habitat acquisition as a means to establish reserve systems that include core reserve areas, biological corridors, adjacent suitable but as-yet unoccupied habitat, and buffers.



Impacts should be assessed explicitly for each listed and unlisted species covered by the HCP, as should the relationship between the landowner’s land management practices and each species’ conservation needs, including the species’ recovery needs.



Impacts to all threatened, endangered, candidate, proposed-listed, sensitive, rare, endemic, or otherwise at-risk or ecologically, socially, or economically important plant and animal species should be assessed, regardless of whether those species are officially “covered” by the HCP.  



Impacts to all other environmental values should be assessed.  



If the EA/EIS include economic impact assessments that examine the costs of conserving species and ecosystems, then the EA/EIS should also provide commensurate assessments of impacts on the public and future generations of failing to use alternatives that would better protect and recover imperiled species, ecosystems, and biotic resources.  These impacts may include lost fish and wildlife, lost fisheries employment, lost rare plants and future medicines, regional ecosystem failures, the cost of paying landowners to restore habitat areas, the cost of paying landowners for adaptive management and improvements to their HCPs that have been precluded by “no surprises” agreements, the cost of increasing protections on federal lands to compensate for failed HCPs on private lands, etc.  Where quantification of all such costs is impracticable, qualitative descriptions should be provided.



Mitigation measures should be provided for each significant impact.



A thorough cumulative effects analysis should be conducted to address all federal and non-federal actions affecting each species covered by the ITP/HCP.  The analysis should also address all past, present, and reasonably foreseeable actions across the species’ ranges.



The EA or EIS should be developed by an objective third party, i.e., either a NMFS or USFWS office separate from the office which is negotiating the ITP with the landowner, or a consultant other than the consultant hired by the landowner to develop the HCP or other major projects for the landowner.  To date, most NEPA documents for forest HCPs simply reiterate the rationale for the plan found in the HCP (which is usually drafted by the landowner’s consultant), and do not provide any additional, objective information.  Some HCPs even use the same document as both the HCP and the NEPA analysis.  



�L.  Public Participation and Scientific Review:



Interested parties should be actively notified of HCPs in the early stages of the plans’ development.



The public and independent scientists, including academic scientists with expertise specific to the affected species and ecosystems, should be actively consulted and involved in all aspects of the HCP throughout the plan’s development, when their input can be effectively incorporated into the HCP and its IA.  HCPs intimately affect public trust resources and the public should be party to plan negotiations through diverse and balanced stakeholder groups.  Even where additional scientists familiar with a rare species may be unavailable, it will still be possible to provide scientific peer review of the plan’s analytical and planning methods.



Basic information on draft plans must be provided to interested publics upon request prior to submission of a formal ITP application.



All technical reports pertaining to the ITP and HCP must be made available to the public.  



A longer public comment period of at least 60 to 90 days should be provided for review of all HCPs, IAs, and NEPA documents.  Independent scientific and legal review is impracticable under shorter time frames.



The goals of species recovery and other basic HCP standards and goals should be made clear to all reviewers, to provide a framework for their analyses.



Adaptive management reviews and decisions during implementation of the HCP must be subject to independent scientific review.



Public participation and independent scientific review must be provided for significant plan amendments, as well as the development of any significant plan components which were deferred pending further research.  All plan amendments must meet all HCP goals and standards.



M.  ITP Permit Processing:



Requirements for public participation, scientific review, use of best available science, and all other policies and standards must take precedence over any internal USFWS or NMFS timelines for reviewing and approving HCPs.



USFWS and NMFS must retain explicit responsibility for determining whether the best available science was used in the analysis and design of all plan components, the ITP, and IA, and whether the ITP, HCP, and IA meet all other policies and standards.



The USFWS and NMFS must consistently and actively evaluate the landowner’s prior compliance record under the ESA and related policies, as is already required, in essence, by USFWS rules, to determine whether the landowner is eligible for the ITP and can be trusted to implement the HCP’s conservation measures.  Irresponsible landowners should not be granted ITPs.





IV.  Additional Recommendations



Kareiva et al (1999) included a number of valuable recommendations for improving the HCP process (and implicitly, HCP policies).  We concur with, and wish to call your attention to, the following recommendations from this important study:



Explicit scientific standards need to be developed for HCPs, particularly for larger ones.

Independent (and presumably, academic) scientific peer review panels should be consulted during HCP development, particularly for more significant plans.

Information on listed species, as well as monitoring data from HCPs should be made accessible in a centralized location, to facilitate better planning and plan evaluation.

When basic data on species, their conservation needs, resulting levels and impacts of “take,” and other considerations are unavailable, data gaps should be filled prior to developing HCPs.  Ideally, “take” permits should not be given to landowners when significant information needed to develop scientifically credible HCPs is lacking.  Fewer data gaps should be allowed with plans covering larger areas, longer time frames, irreversible impacts, or multiple species. 

If HCPs proceed in the absence of needed data, then approaches which provide greater levels of certainty for the species should be used.

If proposed mitigation measures cannot initially be demonstrated to be effective, then mitigation, monitoring, and evaluation should occur prior to “take.”

Plans must be flexible, to allow for timely improvements based on monitoring results.  If monitoring is used to help correct for data gaps, then mitigation measures must be adjusted as needed over time.

HCPs -- particularly those covering large areas or large amounts of a species’ range --  should inventory, summarize, and document available data on each species and their distribution, abundance, population trends, ecological requirements, life history, and causes of endangerment.  

Quantitative estimates of the impacts of “take” on species’ viability should be provided, especially for larger or more significant plans. At a minimum, best and worst-case scenarios should be identified.  

Impacts of “take” should also be evaluated, particularly for larger or more significant plans, including by determining whether the habitats being “taken” correspond to population “sources” or “sinks,” whether genetically unique subpopulations are being “taken,” and whether unique habitat/species combinations are being impacted.

The details of HCP mitigation measures must be explicitly described and accompanied by data on their effectiveness.  The likely success of each measure must be evaluated, as must the overall effectiveness of mitigation measures at minimizing and offsetting “take.”

Monitoring provisions should be used to evaluate mitigation measures’ performance over time, and to assess impacts to species.  Monitoring must be designed to facilitate timely improvements to mitigation measures.  

HCPs need to quantify the plans’ biological goals.

HCPs should evaluate the cumulative impacts of multiple plans and their interactions.



While not proposed as explicit recommendations, Kareiva et al (1999) also identified a number of scientific standards which should be incorporated into HCP program and policies:



An HCP’s adequacy is questionable if the plan fails to adequately address one or more of the following:  species’ status reviews, analyzing the proposed “take,” assessing the impacts of “take,” planning and assessing mitigation measures, and planning and assessing monitoring provisions.

HCPs should provide mitigation measures in a timely fashion, preferably before species are affected by “take.”

HCPs should include contingency measures (i.e., adaptive management supported by monitoring) to address potential failures with mitigation measures. 

The percentage of local and global populations that will be “taken” should be assessed.

Managers should adopt risk-averse strategies in the face of uncertainty.

Where possible, assertions made in HCPs should be supported by quantitative information.



As a contributor to NHI (1999), we also wish to call your attention to the recommendations included in this study.  We concur with many of the findings of NHI (1999), and the recommendations included in the Natural Heritage Institute’s comments on the Draft Addendum, and support these findings and recommendations inasmuch as they are compatible with our own comments on the Draft Addendum.





V.  Alternatives to “Take” Permits and HCPs



As discussed in more detail above in Sections III-A and B, it is also important to recognize that there are valuable and viable alternatives to ITPs and HCPs.  On industry timberlands, existing endangered species sites often represent a small percentage of the company’s landbase, and maintaining basic habitat protections for those sites is not unreasonable.  Other important alternatives include promoting incentives for habitat restoration, as well as requiring landowners who have profited from past habitat destruction to contribute towards habitat acquisition funds.  “Safe Harbors” agreements can also be helpful where more natural baseline habitat conditions remain relatively intact and other safeguards are followed.  The perceived need to provide some landowners with HCPs might also be obviated by providing guidance on land management practices that will, and will not be considered a “take.”



These alternatives and other are also discussed further in Hall (1999), which has been accepted for publication and is included (in draft form) with our comments.
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