May 6, 1999







Division of Endangered Species		Office of Protected Resources

US Fish & Wildlife Service			National Marine Fisheries Service

4401 N. Fairfax Drive, #452			1315 East-West Hwy

Arlington, VA  22203			Silver Spring, MD  20910



Re: 	Draft Addendum to Final Handbook for Habitat Conservation 

	Planning and Incidental Take Permitting (“5 Point Plan”) 

	(Docket No. 981208299-8299-01)



Dear USFWS & NMFS Staff:



Enclosed, please find the comments of American Lands on the Draft Addendum to the Habitat Conservation Plan (HCP) Handbook (aka the “5 Point Plan”).  American Lands is a non-profit public interest conservation organization that works with grassroots conservationists and citizens to protect and restore America’s wildlife and wild places.  



We appreciate the opportunity to provide input on the crucial topic of HCP standards, and applaud you and your colleagues for recognizing the need to improve existing HCP standards.  Both our California and Northwest staff have been monitoring, researching, participating in the development of, and proposing improvements to endangered species “take” permits and HCPs for several years.  We realized some time ago that US Fish & Wildlife Service (USFWS) and National Marine Fisheries Service (NMFS) staff would be unable to negotiate HCPs that are consistent with species’ survival and recovery needs without systematic and enforceable improvements to our national HCP policies.  



While we hoped that HCPs would help restore habitats and promote species recovery in return for providing landowners with regulatory flexibility, most  HCPs are allowing substantial habitat losses for imperiled fish and wildlife.  Even in those few cases where HCPs include marginal improvements in habitat management (as in the case of more recent HCPs that address salmonids), the imposition of “no surprises” guarantees will effectively preclude the development of additional measures needed to ensure the species’ recovery.



�With some exceptions, the concepts and proposals in the Draft Addendum are sound and represent a useful step forward -- as far as they go.  Unfortunately, the policy improvements proposed in the Draft Addendum barely scratch the surface of the issues at hand.  Indeed, it is difficult not to feel as though the Draft Addendum is intended partly to distract from the need for real HCP reform.   In short, the Draft Addendum fails to address most of the fundamental problems with Incidental Take Permits (ITPs) and HCPs, and fails to establish basic bottom-line standards for those issues which are addressed.  Equally important, the Draft Addendum would simply expand upon the USFWS and NMFS HCP Handbook.  While the Handbook is a useful document, its provisions are unenforceable and frequently are not reflected in “take” permits and HCPs.

Consequently, we recommend and request that:  1) the USFWS and NMFS delay issuing new ITPs and HCPs, particularly those with “no surprises” guarantees, until revised and enforceable HCP policies are developed,  2) that the Draft Addendum’s proposed policy revisions be expanded to include the list of core HCP policies listed below, as well as the more specific suggestions listed in our detailed comments, and  3) that these HCP policies be established as enforceable rules and regulations.  

Furthermore, we request that the USFWS and NMFS prioritize the review and modification of existing ITPs and HCPs to ensure they are functioning as originally intended and, furthermore, that they will enhance species’ chances of recovery.

Equally important, we strongly recommend that greater efforts be made to promote alternatives to HCPs that will promote species’ recovery without counterproductive “take” of imperiled species and their habitats.  Under section 10 of the Endangered Species Act (ESA), ITPs and HCPs were never designed as a landscape level conservation or recovery planning tool.  Rather, HCPs were simply intended to offset the impacts of destroying or otherwise “taking” species’ habitats under ITPs.  We are hopeful that the proposed policy changes listed below and in our detailed comments would be sufficient to ensure that HCPs actually benefit imperiled species and ecosystems, and are consistent with species’ recovery needs.  However, even well-designed HCPs may often be far less desireable -- including from both the species’ and the landowners’ perspective -- than protection of remaining habitat areas, land acquisition, provision of habitat restoration incentives, and other basic HCP alternatives.



To ensure that HCPs truly mitigate the impacts of “taking” imperiled species and their habitats, benefit species in return for “take” permits (as envisioned by Congress), and avoid harming species’ chances of survival and recovery (as stated in the ESA), enforceable HCP 

policies need to be developed to consistently require:

Full mitigation for all impacts to imperiled species, and full protection for imperiled species where mitigation is either not possible or lacks adequate scientific basis.

HCPs to be consistent with, and promote species’ recovery needs, as originally envisioned by the ESA.  In some cases, this will require active habitat restoration.  

Real monitoring of each species’ populations and other key trends.

Real adaptive management that considers new information and that is not hamstrung by “no surprises” guarantees that absolve landowners from supplementing their mitigation measures, should their original measures prove inadequate.  The “no surprises” policy should be replaced with a policy that recognizes the need for adapting and improving HCPs’ mitigation measures over time, including in response to new information, and that gives balanced assurances to both landowners and endangered species.  Failure to correct the “no surprises” policy will make it even more imperative to establish enforceable rules and regulations to ensure that initial HCP provisions are fully protective of imperiled species, and that the plans’ terms explicitly require the permittees to adapt and supplement the plans’ initial mitigation measures as may prove necessary over time.

Dedicated funding from both landowners and the government to pay for acquisition of key habitat areas and additional HCP mitigation measures that may be needed over time.

Real public participation and independent, academic scientific peer review during the development and negotiation of HCPs.

Mitigation measures that are implemented and proven effective before significant habitat destruction (or “take”) occurs, and that will continue to be provided for as long as needed to replace the lost habitats.  Permanent mitigation will be needed in many cases.  

Real enforcement provisions, including citizen suit provisions, meaningful penalties, and restoration requirements, should landowners violate the plans or fail to provide mitigation.

Honest and comprehensive assessments of the impacts of “taking” species, including cumulative effects analyses that consider other “take” permits and HCPs.



Alternatives to “take” permits and HCPs include:  

Recognizing landowners’ responsibility to protect what little habitat remains for endangered species within the context of their much larger ownerships.

Providing landowners with clear guidance on what actions will, and won’t “take” imperiled species.

Providing landowners with incentives for habitat restoration.

Purchasing key areas needed for habitat restoration and species recovery from industry landowners.

Using “safe harbors” agreements in appropriate circumstances and subject to credible baselines and other basic safeguards.



These recommendations and requests mirror those of our letter of March 9, 1999, to Secretary of Interior Bruce Babbitt and Secretary of Commerce William Daley.  This letter was submitted on behalf of over 250 conservation organizations, fishing groups, scientists, and other individuals, and is included with our comments.



These recommendations and others are also discussed extensively in our detailed comments on the Draft Addendum, in the attached materials, and in a number of scientific studies and other HCP assessments referenced in our detailed comments.  Many of our proposed HCP policies are also implicitly required by the ESA and Congressional intent for ESA section 10.  The Federal Register notice for the USFWS’ HCP regulations states, for example, that ITPs/HCPs are intended for limited circumstances.  (50 Federal Register 189, September 9, 1985.)  ESA section 7(a)(2) requires the USFWS and NMFS to use the best available science.  The legislative record for ESA section 10 also indicates that Congress intended for HCPs to enhance species’ chances of survival and recovery.  (HR Conference Report 835 (1982).)



Thank you for considering our concerns and recommendations.  We would be happy to discuss our recommendations further.  We look forward to the day when HCPs will begin consistently benefitting endangered species and ecosystems, as well as landowners.  Experience to date clearly indicates that establishment of enforceable rules and regulations will be essential to the development of scientifically valid HCPs, and we look forward to working with your staff in developing such rules.



Sincerely yours,









Brian Vincent						Daniel Hall

California Organizer					Director, Forest Biodiversity Program	

American Lands					American Lands

240 Commercial Street, #E				5825 N. Greeley

Nevada City, CA  95959				Portland, OR  97217

530-265-3506						503-978-0511





enc.	Detailed comments of American Lands on the Draft Addendum

	Letter of March 9, 1999, from American Lands et al to Secretaries Babbitt and Daley

	Comments of Brian Vincent/NWEA on the “No Surprises” policy

	Comments of Daniel Hall/WAFC on the “No Surprises” policy

	American Lands (1998)  “Examples of Fish and Wildlife Conservation Needs...”

	American Lands (1997)  “Giving It All Away:  The No Surprises Policy...”

	Hall (1999)  “Incentives and Land Acquisition: Key Tools...”

	Hall (1997)  “Using Habitat Conservation Plans...”



cc.	Council on Environmental Quality

	Office of Vice President Al Gore

	Members of the US Senate

	Members of the US House of Representatives
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