[Need to add diagram or explanation of Forest Service and BLM hierarchy and decision-making authority on LXs]
2.2
Regulations Governing Federal Land Trades

The Code of Federal Regulations (CFR) is a compilation of the rules government agencies create to implement statutes enacted by Congress.  In this section, we discuss the regulations used by the Forest Service and BLM to process land exchanges.

Forest Service
Regulations for Forest Service land exchanges are found in Title 36, Chapter 254 of the CFR, abbreviated as 36 CFR 254.  http://www.access.gpo.gov/nara/cfr/waisidx/36cfr254.html.  


The regulations were promulgated under the Federal Land Policy and Management Act (FLPMA) in 1976 and revised in 1994 under the Federal Land Exchange Facilitation Act (FLEFA).

Rather than presenting a detailed analysis of each section of the regulations, we outline below some of the more interesting and relevant sections.  We have added comments to amplify the significance of some of the provisions.

The Forest Service Handbook also elaborates on regulations and provides procedural guidance for staff.  The Handbook can be obtained through a link from the Forest Service home page or from your local Forest Supervisor’s office.  Land exchange procedures are covered in section 5409.13, “Land Acquisition Handbook.” http://www.fs.fed.us/im/directives/fsh/5409.13/



Agreement to Initiate

When a land trade is proposed, the federal and non-federal parties begin the process by signing an Agreement to Initiate (ATI), which describes the lands to be exchanged, assigns responsibilities for work and costs to the parties, and outlines a schedule for completion.

The ATI may also be accompanied by a Memorandum of Understanding (MOU) which provides further detail on responsibilities, costs, and conditions for completing the trade.  For example, a timber company may agree in an MOU to refrain from tree-cutting or road-building on land it proposes to exchange while the deal is underway.

Discretionary Action

The regulations describe land exchanges as “discretionary, voluntary real estate transactions” and state that until a binding agreement is signed between the parties, either may back out of the transaction at any time during the process.

A land exchange agreement is not binding on the parties until after the deciding officer has issued a decision to implement the trade and the final agreement has been signed.  This happens after the NEPA process, so citizens should not be fooled by agency staff who may suggest that a trade is a “done deal” while the environmental analysis is ongoing.

Public Interest

An exchange is to be made only where it is determined that the project will serve the public interest.  The criteria by which this determination is made include the following:

(1) achieving better management of federal lands;

(2) meeting the needs of state and local residents and their economies;

(3) protection of fish and wildlife habitat, cultural resources, watersheds, wilderness and aesthetic values; recreation, consolidation of lands for more efficient management; consolidation of split estates; and expansion of communities.

The deciding official must determine that the lands to be received by the public would equally or better serve public interests than would the land proposed for trade to a private party.  He or she must also determine that the use of the land traded out of public ownership would not “substantially conflict” with management objectives on adjacent federal lands.

Land exchange decisions are usually made by the Forest Supervisor or the Regional Forester. The public interest factors must be addressed thoroughly in the decision document.  The public interest determination is obviously central to the decision whether to make the exchange, and citizens, too, should evaluate the exchange in light of these criteria.

Equal Value

Generally, lands or interests to be exchanged must be of equal value based on market value.  Where values are found not to be equal, the parties may equalize values either by adding or subtracting private or federal land or by making a cash equalization payment.  The cash equalization payment may not exceed 25 percent of the value of the federal land involved.

The Forest Service is authorized to make exchanges of “approximately equal value [our emphasis]”, as long as the value of the federal land does not exceed $150,000.  

Exchanges must yield the parties equal value, not equal acreage.  Many land trades involve vastly uneven acreages.  While these differences may indeed reflect differing land values, they can also provide clues as to the nature of what is being exchanged.  The net gain or loss in public and private land can also be an issue unto itself.

Other Provisions

· Once an agreement to initiate an exchange is signed, the agency must undertake analysis of the proposal under the National Environmental 

Policy Act (NEPA).

· Exchanged lands must be within the same state.  Congressional action is required to enact interstate exchanges.

· Lands acquired by the government automatically become part of the federal unit in which they are located—e.g., National Forest, Wilderness Area—and are to be managed under the same rules, regulations, and plans applicable to that unit.

· Many exchanges cannot be finalized without congressional oversight.  For trades involving Weeks Law lands valued at $25,000 or more, and all trades with federal land valued at $250,000 or more, a report must be submitted to relevant congressional committees for a 30-day oversight review.

· Section 254.3(h) of the Forest Service land exchange regulations states: “in any exchange, the authorized officer shall reserve such rights or retain such interests as are needed to protect the public interest or shall otherwise restrict the use of Federal lands to be exchanged, as appropriate.”

This last provision means that the Forest Service must include conditions or “deed restrictions” in its agreement with the private party to whom it trades land.  For example, the agency may trade forestland to a timber company under the condition that the company’s logging practices conform to (stricter) national forest standards.  Deed restrictions are rarely used, but a recent court decision (Muckleshoot Indian Tribe v. US Forest Service) has confirmed that the agency must at least evaluate a deed-restriction alternative in the environmental analyses for land exchanges (see sidebar in section 4.1).

· In assigning the costs of the exchange, either party may assume responsibility for a wide array of costs, including surveys, appraisals, mineral reports, timber cruises, public hearings, environmental analysis, etc.

The sharing of costs is troublesome.  Agencies reason that it is to the public’s advantage for the private parties to an exchange to assume the greater burden of costs.  It would hardly be fair for taxpayers to shoulder the entire cost of an exchange process that at least equally benefits a private entity. However, there is evidence that the private party’s influence on a project increases roughly in proportion to its financial responsibility.

· Appraisals of the trade lands shall be conducted in accordance with the Uniform Appraisal Standards for Federal Land Acquisition.  
http://www.usdoj.gov/enrd/land-ack/


In 1992, the Department of Justice formulated the Uniform Appraisal Standards for Federal Land Acquisition (UASFLA). The government created these standards partly to deal with the possibility that citizens would sue the government for “takings” in cases where land is condemned under the right of Eminent Domain.  The standards are meant to ensure that citizens whose land is acquired by the government are paid fair market value as required under the Fifth Amendment.

Appraisers also use the Uniform Standards of Professional Appraisal Practice, revised and published every year by the non-profit Appraisal Foundation. https://www.appraisalfoundation.org/uspap.htm

· 
Among the regulations’ specific guidelines for valuation are the following:

The land valuation must be determined by a qualified appraiser, who may be an employee of or contractor to the Federal or non-federal party.  The appraiser must be agreed to by both parties.  He or she must be “competent, reputable, impartial,” and experienced.

The identity of the appraiser can be a key issue, and impartiality is especially important.  However, even appraisals that are procedurally correct may include questionable discretionary decisions by the appraiser.  

For example, the appraisal for the Huckleberry Land Exchange in the Mt. Baker-Snoqualmie National Forest was conducted by a qualified Forest Service appraiser.  However, several aspects of the appraisal came into question, including the comparable sales that were chosen to determine the value of the private lands and a discount that was applied to the value of the federal land being exchanged. 

In large land exchanges in particular, many of the data used for the appraisal (e.g., timber volumes in forest exchanges) are supplied to the appraiser by the private party and may be biased or inaccurate.

Market value shall be arrived at by determining the highest and best use of the properties and estimating value as if all lands were in private ownership and for sale on the open market.  Amenities and values such as wildlife habitat, recreation, and scenic, cultural, or historic values shall be included.  Contributing values such as water, mineral rights, or timber shall be accounted for.

While the regulations allow for consideration of non-monetary values, these characteristics are rarely factors in the “highest and best use”-based market value.  For example, all except the most economically-marginal forest land is appraised on the basis of timber value, not on the basis of its value for such things as wildlife or biodiversity. This is a two-edged sword, because the same public land that fetches the highest value in a trade may also be land that should not be exchanged because of its habitat value.

Regulations specify the required contents of the appraisal report, including a comparative market analysis and a description of the comparable sales used in the valuation.

Comparable sales are previous sales of land similar to those in the trade that are used to determine the market value of the exchange lands.  The selection of “comp” sales is a key factor in the fairness of an appraisal.  

Currently, the Forest Service and BLM withhold from the public some of the information on comparable sales, claiming that these data are exempt from disclosure under the Freedom of Information Act.

· Unless the valuation is determined by an agency appraiser, a review appraiser must examine the appraisal for completeness, logic, consistency, and compliance with standards.

· Regulations state that “the United States shall not accept lands in which there are reserved or outstanding interests that would interfere with the use and management of the land by the United States or would otherwise be inconsistent with the authority under which, or the purpose for which, the lands are to be acquired.”

The United States has a long-standing policy not to accept surface lands in a trade without also acquiring the subsurface rights (such as mineral rights or oil and gas rights).  One without the other is termed a “split estate.”  

Acquiring a split estate can lead to problems down the road—e.g., the owner of the mineral rights may decide to pursue his or her claim on a piece of land that was acquired by the government for the purpose of protection.  Alternatively, the owner of the rights could leverage the government into buying out or exchanging for the subsurface rights by threatening exploitation.

Bureau of Land Management 

BLM land exchange regulations, found at 43 CFR 2200 http://www.access.gpo.gov/nara/cfr/waisidx_98/43cfr2200_98.html


are similar to the Forest Service’s.  The main difference between the agencies in terms of procedure is that the BLM participates in all land exchanges, even those implemented between private parties and other agencies.  

 BLM responsibility is three-fold: 

· as the descendent of the General Land Office, the BLM issues all patents of land to private entities taking possession of public land; 

· as the overseer of the federal mineral estate, BLM is responsible for reviewing the mineral status and value of lands being traded (except Weeks Law lands being traded by the Forest Service) and 

· the BLM also “segregates” federal lands proposed for trade pending the exchange, essentially putting these lands on “hold” status and removing them from the public domain so that the land cannot be appropriated and no mining claims can be filed.
Fish and Wildlife Service, National Park Service, Bureau of Reclamation

Along with the BLM, these agencies are part of the Department of the Interior. Land exchanges implemented by these agencies fall under BLM regulations, except where other statutes inconsistent with these regulations apply.

3.0

GETTING INVOLVED

3.1 Staying Informed

The Project List


By law, federal land managers must keep the public informed of their plans so citizens can provide input on projects from the outset and stay involved as they progress. 

In the Forest Service, each National Forest publishes a quarterly project list available to any citizen who requests it.  The list describes all ongoing and upcoming projects in the Forest and tells the status of each.  To get on the list in your area, you can call your local National Forest Supervisor’s office or contact them via the internet.  Some Forests post their project lists on their websites.

Start with the Forest Service homepage http://www.fs.fed.us/oldpage.html and use the directory to find your National Forest http://www.fs.fed.us/links/other.shtml.  (Note:  we use the “old” Forest Service homepage because we find it easier to navigate).  Once there, look for a link that suggests a schedule—you’ll be looking for “Schedule of Proposed Actions (SOPA),”  “NEPA Calendar,” “Calendar of Proposed Actions,” or something similar.   Once you find the correct page, look for any information on how to sign up to receive the quarterly list.  Many national forests provide the list online, while others still distribute them only by surface mail.

The BLM also issues project lists you can receive by request from your local Field Office or the State office.  Like the Forest Service, many BLM offices post their activity lists on the internet.  If you start from the BLM’s national home page http://www.blm.gov/ and select “directory,” you can follow links to both the State Offices http://www.blm.gov/nhp/state.html and local Field Offices.

In both agencies, projects are categorized by broad types such as timber, minerals, recreation, etc.  For land exchanges, look for projects in the “Lands” category.  

A contact name should be provided for the project, as well as some indication of the status of the proposal.  The document should provide a legend that explains the terms, many of which will be familiar to you from this handbook.

The best way to ensure that you receive all information on land trades in the area you are interested in is to call the office and request that you be put on the mailing list for all notices and public documents pertaining to land exchanges.
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3.2
Notices and Documents: Identifying the Issues

In this section, we outline your opportunities to participate in land exchange decisions.  We describe the documents you will receive once you are on the mailing list and provide guidance on how to use them to identify the important issues.  

Some of our suggestions are offered in the form of questions about the proposal.  In addition to helping isolate environmental concerns, finding the answers to these questions should help you form a better picture of what is driving the exchange and whether the agency has followed proper procedures.

The issues you identify will form the basis for your analysis of the project and for communication with the agency—whether through phone conversations, a scoping letter, or comments on an EA or EIS (see below).

As in previous sections, comments intended to provide amplification are italicized.

Notice of Exchange Proposal (NOEP)

The Notice of Exchange Proposal is required under the land exchange regulations as official notification that a land trade is proposed to take place.  The NOEP provides a legal description of the lands to be traded and briefly describes the proposal.  Its purpose is to notify the public, but also to solicit information as to any prior land claims that may affect the trade lands or objections that any party may have. The NOEP must be published once a week for four consecutive weeks in a paper(s) of general circulation in the area of the trade lands.

Categorical Exclusion (CE)

A categorical exclusion is a decision by staff not to do an environmental analysis for a project.  Each agency has criteria by which they are allowed to exclude a project from full NEPA analysis (see section--).  The CE is often issued concurrently with a NOEP.

The Forest Service has developed specific Categorical Exclusion criteria for land trades, listed in the Forest Service Handbook.  These are:

1. Exchanges of similar grazing land with a rancher-permittee to reduce property lines.

2. Exchanges of timberland that have comparable species, volumes, aspect, and other factors.

3. Exchanges of small, relatively uniform or similar land to resolve property line problems.

4. Exchanges with State or local governments, companies, or other landowners that have similar resource management policies and practices.

5. Uncontroversial exchanges that have no apparent public interest. 

6. Mineral-for-mineral exchanges within areas with no known mineral potential where the result is to merge the surface and subsurface estates.

7. Exchanges that Congress directs.

8. Exchanges that the Federal Court directs.

9. Exchanges that clearly show environmental improvement.

10. Exchanges that, based on previous experience, have limited context and intensity and produce little or no environmental effects, individually or cumulatively, to either the biological or physical components of the human environment.

As you can see, several of the criteria—particularly numbers 2, 4, 5, and 9 give the agency broad discretion. 

The BLM formulated its current criteria for categorical exclusions in 1992.  These are very detailed, providing CE lists for every type of activity, including Forestry, Rangeland Management, Solid Minerals, Fluid Minerals, etc.  

The realty category contains the only two criteria relevant to land exchanges.  These are:

· Actions taken in conveying mineral interest, when there are no known mineral values in the land.

· Transfer of land or interest in land to or from other Bureaus or Federal agencies where current management will continue and future changes in management will be subject to the NEPA process. 

Note:  These regulations, covered in DOI Manual 516 Section 6, Appendix 5,

are not available on the Internet, so must be obtained either from your BLM office or at a local Government Repository Library or law library.

When a CE is proposed for a land trade, it is always a good idea to call the contact person to ask him or her a few questions:

· Who initiated the trade?  For what purpose?

· If the trade goes through, what kind of development or activity will occur on the public lands that are privatized?

· What are the assets on either side in terms of timber, mineral lands, and natural features such as streams or wetlands?

· Would the public be acquiring ecological or economical liabilities, such as mining tailings or roads? 

It is very important to give special scrutiny to quarterly project lists or notices that assign CEs to land exchanges.  There is a tendency in some offices to lean heavily on CEs in order to process land trades with less fanfare.  While there may be some cases where it is acceptable to forgo environmental analysis, this mechanism is being overused.  

We have received CE notices from the BLM for land exchanges that did not fit the criteria, but stated that environmental analysis was not required because there would be “no change in land use” resulting from the exchange.  Likewise, the Forest Service may be trading forest to a timber company and claiming that since the trees would be logged under either ownership, this signifies no change in land use.  This use of a categorical exclusion is spurious, because there is usually a very significant difference in the way the forest is logged under private versus public timber operations, resulting in far greater environmental impact.

If you have any concerns about the potential environmental impact of a trade, we recommend that you challenge the agency’s proposal to do a CE and request that they conduct an environmental assessment instead.

Decision Notice (DN) and Record of Decision (ROD)

The DN documents an agency decision whether to go forward with a land exchange (or other action).  A Decision Notice is released in cases where a Categorical Exclusion has been issued or an environmental assessment has been done and the agency is announcing its final decision.

A Record of Decision (ROD) is associated with the EIS process (see below) and is usually issued concurrently with the final EIS.  

Environmental Assessment (EA) 

An environmental assessment is compiled for all major projects not categorically excluded from NEPA.  The purpose of the EA is not only to analyze the potential environmental impacts of an action, but determine whether the impacts are significant enough to warrant a full-blown environmental impact statement (EIS), which is a more detailed analysis.  A Decision Notice usually accompanies the EA.

Sometimes an agency will do a draft and final EA—this is a mechanism for avoiding a full-blown EIS but giving the public more opportunity to comment on a trade that has provoked interest or controversy.

Suggestions for identifying issues in an EA are combined with those regarding EISs in Section 3.2, below. 

Finding of No Significant Impact (FONSI)

If formulation of an EA leads to a determination that no EIS is needed, a Finding of No Significant Impact is issued concurrently with the EA and DN.  A FONSI may be appealed in cases where citizens believe the impacts of a project would be significant and a full EIS is needed.  Forest Service appeal regulations can be found at 36 CFR 217 http://www.access.gpo.gov/cgi-bin/cfrassemble.cgi?title=199936 and BLM regulations are located at 43 CFR 1840. http://www.access.gpo.gov/nara/cfr/waisidx_98/43cfr1840_98.html



Scoping 

Scoping marks the beginning of public involvement in the EIS process.  The agency issues a notice that briefly describes the proposed exchange and solicits comments from citizens.  One purpose of scoping is to identify the issues that will be analyzed in the EIS.  The scoping period is ----days.
The BLM and other Interior agencies use scoping only when preparing an EIS, while the Forest Service conducts scoping for both EAs and EISs. If you are on the list to receive the schedule of proposed actions for your local National Forest or BLM Field Office, you should receive all scoping notices for proposals by that office.

The scoping process is an important opportunity, because it allows you to introduce your concerns early in the process, and it adds your issues to the official record. 

For some projects, the agency may hold a public hearing as part of the scoping process, although they are not required to do so.   A scoping hearing is a good opportunity to learn what other parties are affected by or interested in a land exchange and to learn more about issues you may not have identified.

If you miss the deadline or choose not to submit scoping comments but are interested in following the progress of an exchange (and/or comment later), you will need to submit a request for the agency to keep you on its mailing list for the project.

Scoping Comments

Scoping comments should focus on telling the agency what issues you want to see covered in the analysis, asking questions about the proposal, and submitting your views for the record.  Section---, below, outlines some of the many potential issues associated with land trades.  Based on the information about the exchange (or lack thereof) in the scoping notice, you will probably be able to come up with a substantial list of issues and questions.

An example of scoping comments is provided in the appendix of this handbook.
Don’t be afraid to address broad policy questions in your scoping comments and try to get the agency to address them.  You may feel that trading any federal land to a private party is a bad idea, or you may have narrower policy concerns. If your concerns are expressed in a cogent manner and are not strictly rhetorical, the agency must address them—but even if they fail to do so, your scoping comments can educate others (including agency staff) who read them.

Environmental Impact Statement (EIS)

An environmental impact statement is required where the agency has determined that a proposal may have a significant impact on the environment.   In addition to including more detailed analysis than an EA, the EIS process allows for more citizen participation, as explained below. 

Chances are good that most land exchange projects you choose to follow will be analyzed in an EA or EIS.  It’s important to give these documents a thorough reading in order to understand the land trade and its environmental effects.  But there is another, equally important level at which the EIS must be scrutinized: that is, to examine whether the NEPA process itself has been followed properly.

The discussions below provide information to help you with both the form and content of environmental analyses.  

THE NEPA PROCESS
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Purpose and Contents


In looking at the environmental analysis, it’s essential to understand what the document (EA or EIS) is supposed to contain. CEQ regulations require that environmental assessments do the following:
· Briefly provide sufficient evidence and analysis for determining whether to prepare an environmental impact statement or a finding of no significant impact.

· Aid an agency's compliance with the Act when no environmental impact statement is necessary.

· Facilitate preparation of [an environmental impact] statement when one is necessary.

EAs  “…shall include brief discussions of the need for the proposal, of alternatives…of the environmental impacts of the proposed action and alternatives, and a listing of agencies and persons consulted.”

The NEPA statute requires that an environmental impact statement describe the following:

· the environmental impact of the proposed action,

· any adverse environmental effects which cannot be avoided should the proposal be implemented,

· alternatives to the proposed action,

· the relationship between local short-term uses of man's environment and the maintenance and enhancement of long-term productivity, and 

· any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented.

The CEQ regulations also outline detailed requirements for the contents of an EIS, from which the following is excerpted:

Sec. 1502.13 Purpose and need. 

The statement shall briefly specify the underlying purpose and need to

which the agency is responding in proposing the alternatives including the proposed action. 

Sec. 1502.14 Alternatives including the proposed action. 

This section is the heart of the environmental impact statement. Based on

the information and analysis presented in the sections on the Affected

Environment (Sec. 1502.15) and the Environmental Consequences (Sec.

1502.16), it should present the environmental impacts of the proposal and

the alternatives in comparative form, thus sharply defining the issues and

providing a clear basis for choice among options by the decisionmaker

and the public. In this section agencies shall:

     (a) Rigorously explore and objectively evaluate all reasonable

     alternatives, and for alternatives which were eliminated from detailed

     study, briefly discuss the reasons for their having been eliminated.

     (b) Devote substantial treatment to each alternative considered in

     detail including the proposed action so that reviewers may evaluate

     their comparative merits.

     (c) Include reasonable alternatives not within the jurisdiction of the

     lead agency.

     (d) Include the alternative of no action.

     (e) Identify the agency's preferred alternative or alternatives, if one

     or more exists, in the draft statement and identify such alternative in

     the final statement unless another law prohibits the expression of

     such a preference.

     (f) Include appropriate mitigation measures not already included in

     the proposed action or alternatives. 

Sec. 1502.15 Affected environment. 

The environmental impact statement shall succinctly describe the environment of the area(s) to be affected or created by the alternatives

under consideration. The descriptions shall be no longer than is necessary

to understand the effects of the alternatives…

Sec. 1502.16 Environmental consequences. 

This section forms the scientific and analytic basis for the comparisons

[of alternatives]. … The discussion will include the environmental impacts of the alternatives including the proposed action, any adverse environmental effects which cannot be avoided should the proposal be implemented, the relationship between short-term uses of man's environment and the maintenance and enhancement of long-term productivity, and any irreversible or irretrievable commitments of resources which would be involved in the proposal should it be implemented. This section … shall include discussions of:

     (a) Direct effects and their significance 

     (b) Indirect effects and their significance 

     (c) Possible conflicts between the proposed action and the

     objectives of Federal, regional, State, and local (and in the case of a

     reservation, Indian tribe) land use plans, policies and controls for the

     area concerned. 

     (d) The environmental effects of alternatives including the proposed

     action. 

     (e) Energy requirements and conservation potential of various

     alternatives and mitigation measures.

     (f) Natural or depletable resource requirements and conservation

     potential of various alternatives and mitigation measures.

     (g) Urban quality, historic and cultural resources, and the design of

     the built environment, including the reuse and conservation potential

     of various alternatives and mitigation measures.

     (h) Means to mitigate adverse environmental impacts …

The full text of the regulations is posted on the CEQ’s website at: 

http://ceq.eh.doe.gov/nepa/regs/ceq/toc.ceq.htm.
In addition, each agency has its own regulations, based on CEQ’s, governing the content of EAs and EISs.  

Forest Service guidelines for environmental analysis are found in the Forest Service Handbook, Section 1909.15,10, which is available on the agency’s website at: 

http://www.fs.fed.us/cgi-in/Directives/get_directives/ fsh?1909.15.



BLM guidelines are in the BLM Handbook, H 1790-1, available on the BLM website at: http://www.blm.gov:80/nhp/efoia/wo/handbook/h1790-1.html.



Under the EIS process, a draft document (DEIS) is released first, and the public is given 45 days to submit comments on its content. The DEIS comment process is intended to give citizens an opportunity to directly affect the particulars of a proposal and the decision that is made.  

The agency must incorporate comments and information submitted by the public on the DEIS into the final EIS (FEIS).  This means that if you make substantive comments about the effects of the exchange on a particular area, the agency needs to discuss that issue in the FEIS.  

For example, if you express your concern about sedimentation effects on a wetland adjacent to land that would be traded to a timber company, the FEIS must at least discuss that issue.  If the agency believes the concern is valid, it must either avoid or mitigation for those impacts.   

Citizens who are familiar with lands to be traded or acquired often have useful knowledge that the agency does not have, and this should be incorporated into the FEIS.

CEQ’s NEPA regulations say:

“Comments on an environmental impact statement or on a proposed action shall be as specific as possible and may address either the adequacy of the statement or the merits of the alternatives discussed or both.”

The agency is required to respond only to substantive comments, so if you merely write that you think a land exchange proposal is a bad idea or offer rhetoric with no substance, you will likely receive either no response or a formulaic answer such as “Thank you for your comment.”  On the other hand, substantive comments on the DEIS can sometimes lead to real changes in the FEIS and the proposal.  

CEQ regulations define the following possible responses an agency can make to comments: 

1. Modify alternatives including the proposed action.

2. Develop and evaluate alternatives not previously given serious consideration by the agency.

3. Supplement, improve, or modify its analyses.

4. Make factual corrections.

5. Explain why the comments do not warrant further agency response, citing the sources, authorities, or reasons which support the agency's position and, if appropriate, indicate those circumstances which would trigger agency reappraisal or further response.

4.0  EVALUATING THE EXCHANGE

Environmental impact statements must provide all of the information outlined in our previous section, ranging from an explanation of the purpose and need for the project to the long-term impacts of the action alternatives.  Analyses are organized by elements of the environment that could be affected by the project (e.g., water quality, wildlife, vegetation).  

In this section, we provide guidance for evaluating a land exchange proposal by walking through the sections of an EIS.  In each section, we suggest questions you can ask to better understand what the land trade is about and what its effects might be.  Italicized remarks explain or expand on the significance of these questions.

Not every element of the environment is covered in every EIS —e.g., you will not find a wetlands analysis in an EIS for a project proposed for dry desert land. Neither do we cover every possible issue below.

4.1 Purpose and Need for Action

In addition to purpose and need for a land exchange, this section gives general information on the project, its location, how it relates to other actions, how the alternatives were chosen, and what opportunities there are for public involvement.  It will also list the significant issues identified by the scoping process.

Why is the agency proposing a land trade?  

Does the exchange contribute to a broader objective, or does it seem inconsistent with other agency actions?

How does the proposal fit with the overall Forest Plan or BLM Resource Management Plan (RMP)? 

If BLM, were the lands identified for disposal in the RMP?  If USFS, is the exchange compatible with the goals of the Forest Plan?  If not, are they proposing an amendment to the Plan or RMP concurrently with the exchange proposal?

Would the trade accomplish the purpose for which it is proposed?  For example: 

(1) If the purpose of the trade is to consolidate ownership, does the trade accomplish that?  I.e., does it create any isolated parcels of public or private ownership?  

(2) If the trade would bring valuable riparian habitat for endangered species into public ownership, would the agency also allow uses that are inconsistent with that goal, such as grazing or off-road vehicle use?

Alternatives

The analysis must include one or more action alternatives and a no-action alternative.

Is there a reasonable range of alternatives for accomplishing the purpose of the project? 

Are the action alternatives truly distinct from each other?  

Is there an alternative that would place deed restrictions on the public land being traded?  For example:

(1) If public land is being conveyed to a developer, is development of the land restricted to protect public values?

(2) In a trade with a timber company, has the agency ordered that logging would have to occur under Federal standards?

Are non-exchange alternatives included, such as outright purchase of the lands the public would be getting?

Affected Environment and Environmental Consequences

The existing or “affected” environment and the environmental impacts are sometimes described in separate chapters and sometimes combined.  Most of this discussion will address what to look for in terms of environmental impacts.  We cannot provide an exhaustive list of questions regarding the impacts on specific elements of the environment, but we do pose the questions that most often arise in land exchange proposals and also add italicized comments to explain their significance.

The main questions you need to ask concerning the affected environment are (1) Does the EIS describe the lands in sufficient detail so that you can tell what the public is getting and what we are giving up? (2) Is the description accurate—i.e., does the analysis fail to describe an important feature of the lands being traded?

Below, we suggest what to look for in each element of the environment addressed in the EIS.

Lands

Would the exchange create islands of public ownership within private lands, or vice versa?

Does the proposal trade both surface and subsurface (e.g. mineral) rights?

Are water rights attached to the lands, and will they be acquired as well?

Are there encumbrances on any of the lands that would come to the public?


How would land uses change on both the public and private land?  

Would trading the public land hasten its conversion from a natural state?

If the private land would be acquired by the government in order to protect it, would it be managed in a way that is consistent with that goal?

Minerals

Are all mineral, oil and gas, and other subsurface rights coming to the public along with surface ownership?

If not, what is the potential for exploitation of the subsurface?

Are there patented claims on the subsurface?

Because of the policy against “split estates”, the government should not propose to acquire surface lands without also getting subsurface rights (e.g.. oil and gas, minerals, geothermal).  

The antiquated mining laws allow virtually unlimited access to public lands where parties have patented mining claims. Split estates on public land set up the possibility that mining activity will occur and interfere with the purpose for which the land was acquired.  They also  create the potential for later leveraged exchanges—i.e., under threat of mining, forcing the government to make another exchange for the subsurface rights.

Is the exchange facilitating the exploitation of mining claims?

As discussed earlier, for several years there has been a moratorium on the patenting of mining claims, meaning that if a party owns a claim but has never patented it, they are out of luck.  The patent moratorium has prompted a rash of land exchange proposals that would allow companies to acquire outright ownership of the land on which their claims lie so that they can dispense with the need to file patents.  Outright ownership also removes them from federal jurisdiction and allows them to mine under less restrictive state laws.

Soils

The soils discussion should include a discussion of the road miles and road densities on both public and private land.

What is the comparative road density on the two sides of the exchange?

Is the public realizing a net gain in road miles?

Does the EIS discuss the condition of roads to be acquired by the public, as well as the need for maintenance, restoration, or obliteration?

This issue is particularly relevant in Forest Service trades in the Northwest and Rocky Mountain region, where the agency has been acquiring hundreds of miles of private logging roads in land exchanges.  The Forest Service already has an $8 billion-plus backlog in forest road maintenance and repair and an unknown number of road miles that must be “put to bed” in order to forestall further environmental damage, so new road acquisition only exacerbates an already serious problem.  

The future costs associated with roads acquired in exchanges are not taken into account in the land exchange appraisal process.  For instance, in the Huckleberry land trade in the Pacific Northwest, the Forest Service acquired 236 miles of road, of which 169 miles will need to be obliterated to meet goals for reducing road density and prevent further degradation.  The availability of funds for eliminating these roads is extremely uncertain.  In addition, roads actually add value to forestland in exchange appraisals, because access is an important component of value.  Therefore, when the government acquires roads in land trades it not only pays a premium for the land because of the roads, but may end up paying to remove the roads.  Depending on terrain and other factors, road obliteration can cost between $12,000 and $35,000 per mile in Northwest forests.

Wetlands and Floodplains

Is there a net gain or loss in wetland or floodplain areas?

Watersheds

What impacts would the trade have on watersheds?

Have other land exchanges occurred in the past within the watershed, and if so, does the analysis discuss the cumulative effects of the past trade(s) with the current one?

If the exchange is located within a National Forest managed under the Northwest Forest Plan, is it in a Tier 1 or Tier 2 watershed?  If so, what does the watershed analysis indicate about the exchange?  Would the project trade forest that is supposed to be protected under the Plan?

In watersheds designated  “Tier 1” or “Tier 2” under the Northwest Forest Plan, the Forest Service is required to conduct a watershed analysis to provide management guidance.  The watershed analysis traces the history of uses in the basin, describes the existing conditions in detail (topography, geology, vegetation, road density, etc.) and recommends guidelines for future management based on the requirements of the Northwest Forest Plan (NWFP).

One requirement of the NWFP is that a minimum of 15 percent of the public forest within any sub-watershed be maintained as late-successional habitat (LSH), older forest that provides habitat for key species.  Many sub-watersheds contain less than the minimum LSH required, so must be managed toward achievement of that percentage.  Trading public forest in a sub-watershed that is at or below the LSH minimum is obviously contrary to this requirement.
Water Quality

Would the trade facilitate development or polluting activity along waterbodies that are already below state or federal water quality standards?  

Water Quantity

Would surface or groundwater be affected by future use of the land going to the private party?  Would the trade contribute toward an immediate or long-term water supply problem?

In Payson, Arizona, where numerous land trades are proposed with developers, the impact of these projects are expected to have a serious impact on water supply. Recently-built developments facilitated by past land exchanges are causing severe overdrafts of the area’s groundwater supply (to water non-desert landscaping and golf courses).  In the summer of 1997, some residents’ wells ran dry and the town declared a water emergency, with supply at 51 percent of normal.

Timber and Vegetation

Is any native forest (i.e., naturally regenerated rather than plantations) being traded out of public hands?  Old growth?

Is the public giving up less acreage but more timber?  

What are the age classes of trees being traded? 

Many timber-related exchanges trade public forest of mature trees that are very valuable for export to Asian markets.  This raises questions not only about ecological impacts, but about whether the timber company concerned may be receiving more timber value than the public.

Would the trade lead to accelerated logging?

If the agency retained the land it is trading, over how long a rotation would trees be cut in caomparison to the 40- to 60-year rotation followed by timber companies? How much would be cut overall?

What is the site productivity of the public and private forest being traded?

Particularly in cases where the public is receiving high-elevation or cut-over forest, can the sites be expected to support regeneration of forest?

Wildlife and Endangered Species 

Have surveys for threatened and endangered species been conducted?

When and by whom were the surveys done?

Was a Section 7 consultation conducted under the requirements of the Endangered Species Act?

Has the Fish & Wildlife Service concurred with the agency’s findings under Section 7?

Does the trade allow the private party to “take” (kill or destroy the habitat of) endangered species?

Has the agency conducted a Biological Opinion, and is it included with the Draft EIS?

Would the exchange, in conjunction with other projects, have a cumulative effect on threatened or endangered species?

Cultural Resources

If cultural resources are being traded out of public hands, is mitigation proposed to protect them?

Social and Economic Impacts

Does the analysis evaluate the short- and long-term impacts of the trade on such things as employment and social values?

The I-90 Land Exchange was a proposal to trade public lands out of the Gifford Pinchot national Forest in southwest Washington, but that Forest would realize a net loss in land, as lands coming into public ownership from Plum Creek Timber Company were located 100 miles away, in two other national forests.

The socioeconomic effects of the trade were of deep concern to local residents.  One area of public land to be traded was Watch Mountain, located directly above the town of Randle, Washington.  Residents feared that Plum Creek’s future clearcutting on Watch Mountain would increase the already high incidence of flooding in the town and eventually lead to mass-wasting events that could damage properties and endanger human lives.

The scenic value of Watch Mountain was also of great importance to the citizens, partly because the community is struggling to make a transition from a logging-dependent- to a tourist-based economy, and the clearcutting of Watch Mountain would have a severe impact on its aesthetic value.  In addition, Plum Creek’s ownership would bar or limit public access to this important recreation area.

Other residents were angry that the trees on Watch Mountain would be exported to Asia as whole logs, providing little or no employment for local loggers and millworkers.

Cumulative Impacts

How would the effects of the trade, in combination with other past and future actions, cumulatively effect any element of the environment?

Irreversible Commitments of Resources

Would the trade lead to the destruction of any irreplaceable resources?  E.g., would old-growth forest, undisturbed habitat, or any other irreplaceable natural feature be altered?




A Reasonable Range of Alternatives:


The Huckleberry Case





(Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d at 811)





A May 1999 decision by the 9th Circuit Court of Appeals found that the Forest Service had failed to evaluate a reasonable range of alternatives for a land exchange when it failed to analyze both a deed-restriction and a purchase alternative.





The trade between the Forest Service and Weyerhaeuser took place in 1998 in Washington’s Mt. Baker-Snoqualmie National Forest.  In exchange for 4,300 acres of publicly-owned native forest on Huckleberry Mountain, the public was given about 30,000 acres of corporate lands, consisting mostly of clearcuts, young plantations, and high-elevation “rocks and ice.”





Lands traded on both sides of the Huckleberry Land Exchange fall within the “checkerboard” of alternating public and corporate-held lands created by the Northern Pacific Railroad land grant of the 1800s.  The purpose of the exchange was to “consolidate land ownership patterns where consistent land management applies across large blocks of land.”  But the EIS considered only three options—the required “no-action” alternative and two very similar exchange scenarios.





The Court upheld plaintiffs’ argument that the agency should have considered at least two other alternatives.  The first—deed restrictions on the land traded to Weyerhaeuser requiring more protective logging standards—had been eliminated from analysis by the USFS because it would decrease Weyerhaeuser’s incentive to trade.  The Court pointed out that land exchange regulations promulgated under the Federal Land Policy and Management Act (FLPMA) specifically direct agencies to reserve rights on public exchange lands where necessary to protect the public interest.  The Court was troubled that the USFS failed to consider this alternative, which is “more consistent with its basic policy objectives” than the alternative that was approved.





A second new alternative would involve outright purchase of the Weyerhaeuser lands using the federal Land and Water Conservation Fund (LWCF), specifically earmarked for public land purchases. The USFS did not analyze this option, arguing that the availability of LWCF money was too speculative to consider.  The Court found that LWCF purchase was in fact a reasonable alternative and should have been analyzed.  The Court also found that an “exchange” (which was the purpose of the project) could include the exchange of money-for-land as well as land-for-land.








The Trade Next Door:


Limits of the Notification Process





Many a landowner has been shocked to learn that the public land on the other side of their property line is about to be traded to a timber company or developer.  Many people who live adjacent to public land believe that it is “protected,” and will provide beauty, wildlife habitat, and whatever other benefits it offers in perpetuity.  





But for landowners who share a boundary with an isolated tract of public land that has any sort of development or “resource” potential, this is a dangerous assumption.  Chances are that the agency is considering the possibility of exchanging that parcel someday, and that if the government hasn’t pegged it, a developer or resource extractor will come forward with an exchange proposal.





How does it happen that land next door to you can be traded without your knowing until the eleventh hour?  Unfortunately, the notification requirements  are limited.  The agencies must inform state and local governments and the congressional delegation concerned.  They must also publish legal notices once per week for 4 consecutive weeks in a newspaper of general circulation in the exchange area.  But many people don’t read legal notices or keep track of plans that might affect the public lands near them.





At their discretion, the agencies may post notices or send notification to adjoining landowners, but this rarely occurs.  The Western Land Exchange Project is advocating for changes in notification procedures .  (1) a Notice of Exchange Proposal (NOEP) would be sent to every property owner adjacent to public land that would be traded.  (2) Concurrently with the distribution of the NOEP, a wooden sign would be posted on the public land, describing the proposal and providing a contact person and phone number for more information. (3) Where practicable, notices should be posted in public gathering areas such as post offices.
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