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The Western Land Exchange Project

The Western Land Exchange Project was founded in 1996.  Our mission is to conduct research, outreach, and advocacy toward reform in federal land exchange policy.

Our intent is not to oppose all land exchanges, but to ensure that their consequences are disclosed and understood; that they advance the public interest, as required by law; and that alternatives to land exchanges be given serious consideration.

As a clearinghouse for information on this issue, the Project

· Disseminates information about ongoing and planned exchanges;

· Provides legal and environmental analysis of land swap proposals;

· Works with environmental organizations and communities affected by these proposals;

· Assists with or submits administrative appeals, where appropriate;

· Consults with agencies planning exchanges; and

· Advocates for reform of land exchange policies and regulations.

We believe that the most important factor in ensuring that land exchanges serve the public interest is informed and persistent scrutiny by the public.  

Toward that end, we hope the Citizens Guide to Federal Land Exchanges offers both motivation and helpful information. 

INTRODUCTION:  

THE LAND EXCHANGE PHENOMENON

1.1
Why Does the Government Trade Public Lands?
The public domain consists of vast acres of land in the United States that still belong to the American public as a whole.  Never homesteaded, sold, or granted by the government to other parties, these lands remain the property of all citizens and are managed by the federal government.  

Public lands include public domain lands, as well as lands the government has purchased or otherwise acquired from private owners.  In the eastern U.S., federal lands for National Forests and National Parks were obtained largely through purchase after that part of the country had already been thoroughly settled and little public domain remained.

Soon after the American Revolution, the federal government began transferring much of the land claimed by the United States into private ownership. 

In the West, the major pieces of the public domain were acquired by the government in the nineteenth century through war, treaty, and purchase from Native Americans, from various European powers, and from Mexico. 

The original purpose of public lands disposal was to distribute lands to individuals and facilitate the development of the nation. 

Examples of the laws and actions that led to the privatization and settlement of public lands include the following:

· The Land Act of 1796 authorized public auctions of federal land at a minimum price of $2 per acre. 

· The General Land Office (GLO) was created in 1812 to administer the disposal of public lands.
 

· By 1820, Congress had passed 24 acts granting the right of preemption to settlers (usually squatters) to buy their claims without competitive bidding.
 

· The 1841 General Preemption Act authorized settlers to claim 160 acres.

· A series of railroad land grants between 1850 and 1870 allowed several dozen railroads to sell public lands in order to raise capital to build the nation’s railroad and telegraph systems. 

· The 1862 Homestead Act authorized settlers to claim 160 acres of any land subject to preemption,
 and later to any unsurveyed land as well. The homestead was free for a filing fee, but title was not transferred until the land had been settled and cultivated for five years.

· The General Mineral Law was passed in 1872, allowing anyone to file a mineral claim on public lands, and with minimal working of the claim to receive a patent at very little cost. 

· The Desert Lands Act of 1877 allowed entry of 640 acres for 25 cents per acre; title was transferred upon proof of irrigation. 

· The Timber Culture Act of 1872 gave settlers 40-acre tracts if they would plant trees.

· The Timber and Stone Act of 1878 allowed claims of land “chiefly valuable for timber or stone” for $2.50 per acre.

· The Timber Cutting Act of 1878 authorized timber cutting on unentered mining lands.

As a result of these acts and others, settlement of the United States, particularly in the West, did not occur in a logical way, but instead has created a patchwork of land ownership that causes problems for both public and private landholders.  

Land exchanges between the federal government and private parties have been enacted for decades, usually in the interest of consolidating ownerships, both private and public, into larger contiguous areas. 

On lands managed by the Bureau of Land Management (BLM, descendant of the General Land Office), public domain lands in the West are pocked with railroad “checkerboards”, private inholdings resulting from homesteading, and trust lands given by the federal government to the states.  The BLM also manages huge areas of public land coveted by developers, ranchers, and miners.

Under management of the U.S. Forest Service, many National Forests contain small, private inholdings—pockets of private land that were already claimed when the federal government created the National Forests over largely unsettled areas.  In many parts of the West, the National Forests were also superimposed upon an already-existing “checkerboard” landownership pattern.  The checkerboards were created by the railroad land grants of the 19th century, wherein the railroad corporations were given every other square mile (640-acre section) of land extending a certain distance out from the right-of-way.  

The fragmented pattern of public ownership creates conflicts across the landscape.  Some Forest Service lands are managed to protect public values such as wildlife habitat and watershed stability, but the exploitative activities of adjacent landowners (i.e., timber companies) often stymie the agency’s goals.  In recent years, the Forest Service has at least nominally attempted to incorporate the concept of “ecosystem management” into its planning, and the checkerboard pattern makes it extremely difficult to control forest practices on a wider landscape scale.

The BLM, too, must manage its lands to conform with laws such as the Endangered Species Act and evolving public values ranging from recreation to riparian protection.

The government has pursued a policy to consolidate its ownership over wider areas by acquiring inholdings in the midst of public lands and disposing of smaller public holdings.  Put simply, the concept is that the government will block up its holdings by trading less “desirable” lands or lands that are isolated and difficult to manage.

Outright purchase or condemnation
 has sometimes been used to acquire inholdings and other lands that are desirable for public ownership.  But these methods have faded in popularity, and the government has turned more frequently to land trades to accomplish these objectives.

Federal land managers complete over 300 land exchanges every year.  At any one time, hundreds of swaps are pending, because an exchange can take years to finalize.  In 1996, the latest year for which we have comprehensive data, the Forest Service completed 86 exchanges, and the BLM 259.

The BLM regularly implements exchanges involving thousands, even tens of thousands of acres of federal land.  In the past, such large transactions have been rare in the Forest Service, but the acreages traded by that agency have increased significantly in the past several years.
  

In the past few years, there have been discernible changes in the types of exchanges proposed and the policies under which they are implemented.  In addition to the traditional uses to which they have been applied, such as land ownership consolidation, land swaps are being used for a variety of purposes.  The stated purpose is usually to serve a clear public good, such as consolidating endangered species habitat, acquiring environmentally sensitive areas, or preventing undesirable development.  The results are often less cut-and-dried in terms of their public benefit.

Many exchanges are initiated by the private parties rather than the agencies, and facilitated by a growing number of real estate companies specializing in land swaps.   More and more often, projects are proposed that seem to have no logic.  Some actually create public islands in the midst of private lands or vice versa.

Yet, in the eyes of both land managers and private traders, there seems to be no end to the utility of these deals.  Congress and the Administration have shown strong support for trades as a way to deal with a variety of land ownership issues and have been receptive to proposals brought forth by private land dealers.
1.2
The Cooperative Spirit

One factor contributing to the popularity of land exchanges in the last several years has been the cooperative philosophy the Clinton Administration has brought to its relationship with corporations. This philosophy promotes the idea that environmental laws and land management policies should be made more “friendly” to private interests. 

When landowners threaten development that would be harmful to public resources, land swaps are seen as an easy mechanism to forestall this harm.  The “partnership” philosophy often comes into play where lawsuits are involved.  Perhaps the best-known example of this is the New World Mine case, where the Clinton Administration persuaded environmental groups to drop lawsuits against a mining company poised to dig up a corner of Yellowstone National Park.  In return, the Administration proposed that the mine be acquired through a land exchange.

Another example is the Interstate 90 Land Exchange between Plum Creek Timber Company and the Forest Service in Washington State.  Plum Creek agreed to trade to the public some of its checkerboard lands near the popular Alpine Lakes Wilderness in the central Cascades.  The company’s clearcutting in the area was causing increasing controversy and provoking frequent lawsuits by environmental and hiking groups. Plum Creek, the Forest Service, and recreation groups formulated a proposal to put these lands in public ownership and give Plum Creek forestland in two national forests in the state.

But the company did not want to endure the 3-to 4-year process that would be necessary to complete the exchange, and called on the Secretary of Agriculture (overseer of the Forest Service) to make a deal.  The company would defer clearcutting on a few thousand acres of the land it intended to trade to the public if the government would adhere to a strict schedule to complete the exchange by December 31, 1998, or within about two years.  The Secretary agreed.

Utah Schools Exchange
1.3
Acquisition without Appropriation 

Land exchanges are also favored because they are seen as a relatively inexpensive and expeditious way to acquire land.  Over the last twenty years, Congress has proven that it does not like to spend money on land protection or acquisition.  

The plainest indicator of this stinginess is Congress’ refusal to appropriate land acquisition money from the Land & Water Conservation Fund (LWCF), created in 1964 expressly for this purpose. 

Each year, about $900 million are generated through a tax on offshore oil and gas leases and are to be devoted to the LWCF. The logic behind creating the Fund was that if harm was going to be done offshore, it might at least be balanced out through onshore land acquisition for open space, parks, etc.  

But for most of the Fund’s history, when it has come to fully appropriating LWCF for its intended purpose, Congress has balked.  They see spending the Fund for its intended purpose as a luxury the current fiscal conservatism cannot support.  Legislators end up siphoning the funds toward other uses.

Between 1987 and 1997, yearly LWCF appropriations averaged $233 million.  In 1997, environmentalists and open-space advocates felt some hope when legislators appropriated $699 million for fiscal year 1998, the highest amount since 1978.  Yet, as of this writing, Congress has refused to spend the money on the projects for which it was earmarked. 

Each year, the Forest Service, BLM, and state and local entities lobby for LWCF money to make high-priority acquisitions, and each year the list grows longer as Congress fails to fund them.

Buying Land with Land

Land exchanges, on the other hand, do not require the agencies to go begging for money.  Congress sees buying land with land as eminently practical, and generally encourages the agencies to pursue exchanges.  This is particularly true of legislators who believe that the government’s role is to facilitate development and corporate profit.

For example, when Senator Slade Gorton introduced legislation to implement the controversial Interstate 90 Land Exchange between Plum Creek Timber Company and the Forest Service, environmentalists suggested that the Plum Creek land would be better purchased through LWCF than paid for with trees.  Gorton, who is Chair of the Senate Interior Appropriations subcommittee, replied, “I do not intend to use that fund for land we can acquire by exchange (Connelly, 1998).”

Land exchanges fall within the jurisdiction of the Senate Energy and Natural Resources and House Resources committees and their subcommittees.  Since the 1994 Republican sweep of Congress, the committees have been dominated by legislators whose states contain a large percentage of public land. Many of them rue the fact that public land ownership prevents the unfettered development of land that might bring higher tax revenues and private profit. 

1.4
Expanding Uses for Land Exchanges

Public land agencies don’t normally disclose whether an exchange has been initiated by private parties or the government, but there appears to be an increasing trend in proposals brought to the agencies by private parties who wish to obtain federal lands for specific purposes.  These include mining interests, developers, ranchers, and timber companies.
Mining

In the Southwest, both the BLM and the Forest Service propose large land exchanges with mining companies, including Phelps Dodge and ASARCO.  The Arizona State BLM Office currently has several such exchanges pending.

In some of these trades, the companies seek to acquire public lands adjacent to existing mines in order to expand their operations.  In others, they are returning to previously abandoned areas where mining has become more economically feasible due to technological advances.

Under the antiquated mining laws, parties may claim minerals on federal lands through a relatively simple process of filing a claim with the BLM or Forest Service.  The right to mine vests in discovery, filing of a claim, the payment of a modest fee, and annual filing requirements.  

Unpatented mining claims are those where the private party has the mineral rights to land but has not acquired a patent on the land itself.  Where companies have unpatented mining claims on federal land they must comply with federal mining law and regulations that include requirements for plans of operation, bond postings, and reclamation requirements.  

On the other hand, if a party obtains the patent on a mining claim, also done by filing an application and paying a nominal fee, their operations fall under state laws, which are generally far more lax.

Interior Secretary Babbitt’s attempts at mining reform have been largely quashed, but he did accomplish a moratorium on the filing of patents, which Congress has been renewing on a regular basis. Thus, land exchanges allows companies to circumvent the patent moratorium and acquire land outright, reverting regulation to the states and providing a hedge against any potential reforms in federal mining law. 

Urban Expansion and Ski Developments

Expansion of communities has always been one of the purposes behind land trades, but scores of land swaps are now proposed to accommodate urban growth and ski resort development.  

Las Vegas, Nevada is the fastest growing urban area in the United States—and also happens to be located in the state with the highest percentage of federal land ownership in the country (83 percent).  As the city expands outward into the Las Vegas Valley, developers acquire outlying public land by exchanging inholdings they have purchased or optioned in other parts of the state.  The cities of Wendover and Henderson are pursuing growth by the same means.  

Payson, Arizona sits within the Tonto National Forest.  The town has become a popular second-home community for Arizonans and has grown rapidly in the last several years.  Since about 1970, developers have been exchanging land with the Forest Service in order to continue to expand the town.  Now, 75 percent of the land within the Town Limits is former National Forest that has been privatized through land trades (Kreider, 1996). 

Ski resorts within national forests operate under special use permits that put their operations under Forest Service oversight.  Wishing to free themselves of the limitations this can place on development and expansion, many owners are proposing land trades in order to gain outright ownership of the federal land they occupy. The Grand Targhee Resort Land Exchange in the Targhee National Forest would give Booth Creek Ski Holdings outright ownership of 195 acres of public land where the company now operates under a special use permit.  Acquisition of the public land would allow the company to intensively develop the ski area, far exceeding the current permit limitations.  In exchange, the national forest would receive a 385-acre inholding.

Ranching 

Ranching interests that graze inholdings within public lands are making exchanges in order to acquire the federal acreage interspersed with their lands and expand their operations without the limitations of federal grazing permits.  Many of these trades appear to be aimed at future land development for residential and commercial uses. 

Timber

Timber companies have long participated in land exchanges, particularly in the checkerboard areas created by the railroad land grants.  These trades have been used to consolidate federal and private ownerships into contiguous blocks, but until recently they usually involved only a few hundred acres.  

Since 1996, there has been a dramatic increase in the size and number of land swaps proposed between timber companies and the US Forest Service, most notably on the Northern Pacific Railroad land grant checkerboards in Washington, Idaho, and Montana.  Companies are getting out of lands close to popular recreation areas or where logging would be especially controversial and are acquiring public lands containing valuable federal timber.  They often trade cut-over, high-elevation lands for low-elevation forested areas.

Consolidating Endangered Species Habitat

Exchanges are increasingly being used to consolidate federal lands for endangered species habitat and to relieve private landowners of restrictions on their land.  

In response to the specter of property-rights “takings” lawsuits and the annual introduction of several anti-endangered species bills, the Clinton Administration has used land swaps as another part of its “innovative” approach to implementing the Endangered Species Act.  In these cases, government allows private landowners to trade their lands in areas of critical endangered species habitat for public lands—essentially compensating them for their bad luck.  

In a 1994 speech, Secretary Babbitt discussed various methods of resolving impacts of private development on endangered species, concluding that 

“…if [other] methods fail, a land exchange is yet another option.  The Department of the Interior controls 500 million acres of land…from which we can, if we get into a corner where these other tools do not work, offer a land exchange (Babbitt, 1994).  FOOTNOTE
Near the town of St. George, Utah, for example, the BLM is conducting exchanges for private inholdings that will become part of the Washington County Habitat Conservation Area (HCA).  In order to set aside designated habitat for the desert tortoise (a federally-listed threatened species), the BLM has made or proposed numerous trades with private landowners within the HCA.  

The exact number of transactions is virtually impossible to predict, as many of them overlap or have been implemented in phases, but at least 16 swaps are expected to have been completed by 2000. 

One project, the Spilsbury Exchange, effected the trade of 2200 acres of public land for 183 private acres within the HCA.  Public lands in the swap were assigned one-twelfth the per-acre value of private land, even though the public lands are ripe for development and thus should have very high value.  On the other hand, the private holdings to be acquired for the public were described as steep slopes and “volcanic cinder cones.”

Many of the St. George trades involved “pooling,” a practice wherein several exchanges are accomplished in phases that make them virtually impossible to track and parties “owe” each other land from uneven transactions.

Normally, lands containing endangered species habitat are assigned lower value than lands without development restriction, but St. George landowners protested this long-established practice because it lowered their land values.   In 1996, Congress passed a law that allowed the restrictions to be ignored in the valuation for one trade, but the agency has carried that policy over into all St. George transactions.  Sand Hollow legislation—footnote.

1.5
Third-Party Facilitators

Another recent trend in the way land exchanges are implemented is the use of third-party facilitators to shepherd the process along.

Because land trades can be so complex, expertise is highly valued.  Land exchange facilitators—consultants or specialized real-estate agents—provide services to both private and public trade partners.  Facilitators help landowners negotiate what can be a confusing process by serving some or all of the following functions:

· identifying lands the federal agencies want to acquire; 

· conducting feasibility studies for potential exchanges; 

· bringing large numbers of private landowners together for complex assembled land exchanges;

· performing functions traditionally done by real estate brokers, such as obtaining appraisals, negotiating values, and clearing titles, and

· generally navigating the shoals of land exchange laws and regulations.

One such consulting group is the Western Land Group (WLG) in Denver, Colorado, which has been facilitating land exchanges since 1982 and has completed dozens of trades.  The company has written and lobbied on legislation for several major land trades, including the Snowbasin Land Exchange, which will privatize land to be developed for the 2002 Winter Olympics in Utah. The WLG is a central participant whenever land exchange policy, law, or regulations come before Congress. 

The group wrote the Federal Land Exchange Facilitation Act (FLEFA), the only major land exchange statute to be passed since the Federal Land Policy and Management Act (FLPMA) of 1976.

Clearwater Realty of Orofino, Idaho, has facilitated many exchanges in the Northwest, including 

· The Upper Priest Lake Exchange in Idaho.  A grove of ancient cedars Plum Creek Timber Company sold to a Clearwater associate for $1.5 million was traded to the Forest Service 6 years later at a value of $8.7 million.

· The Channeled Scablands exchange in northeast Washington State.  The BLM traded 10,000 acres of scattered timber parcels (including rare old-growth Ponderosa pine) for 40,000 acres of overgrazed private lands.

Federal Land Exchange (FLEX) puts together trades geared toward development, particularly in Arizona.  FLEX has been the facilitator of land exchanges in Payson, Arizona to expand the town limits into the Tonto National Forest.

Non-profit land trusts such as the Trust for Public Land, the Nature Conservancy, and American Lands Conservancy also facilitate land trades. In 1992, the Department of Interior Inspector General (IG) investigated exchanges conducted by the US Fish & Wildlife Service with the assistance of non-profit facilitators and found that some groups were profiting “unduly” from these projects by charging for unjustifiable administrative costs.  A more recent report found yet more evidence of this problem.

American Lands Conservancy operates chiefly in Nevada and California, arranging land trades around Lake Tahoe, Las Vegas, and other areas.  In 1998, the Inspector General of the US Department of Agriculture published the results of an audit of land trades implemented by the Forest Service and BLM in the Humboldt-Toiyabe National Forest of Nevada.  In that audit, ALC’s heavy-handed negotiations over land values were found to have resulted in multimillion dollar taxpayer losses.

1.6
A Process Gone Awry

Theoretically, land exchanges should be one of the methods by which desirable lands can be acquired in the interest of the public, but the policies and laws that currently guide the federal land exchange program seem tailor-made to protect private rather than public interests.  Below, we outline some of the broad problems with the process.

Public Participation and Input

Most large exchanges are implemented through the National Environmental Policy Act (NEPA) process, allowing for public participation in decision-making that affects the environment.  (NEPA and other laws are discussed at length in later sections).  But land trades carry a unique set of problems for citizens trying to understand the tradeoffs and environmental impacts associated with them.  Environmental analyses routinely fail to explain the true condition of the lands acquired from private interests (e.g., clearcuts, overgrazed lands, and damaged riparian areas).  Exchanges are convoluted transactions, in constant flux as the public and private parties add and subtract lands and other resources from the deals.  

Legislated land exchanges, several of which occur each year, are acutely problematic for citizen participants, because swaps enacted through Congress routinely bar citizens from challenging them at the agency level or in court.

Failure to Consider Alternatives  

Federal agencies assessing land exchanges are loathe to look at real alternatives, despite the fact that there could be other actions that would serve the true purpose behind a proposed swap. 

The National Environmental Policy Act (NEPA) requires that agencies define the “purpose and need” for a project.  In the environmental analyses for land trades, this is usually stated to be the land exchange that is proposed, rather than the true underlying purpose (e.g., acquisition of a particular parcel, improved management, etc.).  

Because the “purpose and need” determines the range of alternatives to be considered under NEPA, this has allowed the agencies to narrow the alternatives in the analyses and not to examine options such as (1) outright purchase, or (2) placing restrictions on the development of lands traded to private parties.  

(This aspect of the analysis, including a recent court decision regarding alternatives, is discussed at greater length in Section 4.1).
Hidden Appraisals and Questionable Valuations

Land appraisal data—which are essential to determining whether a land exchange is equal in value and thus legal—are closed to the public until after the completion of the trade.
 Short of litigation, citizens have very limited access to the fine print in deals made on their behalf.  Disclosure of all appraisal records is crucial, because questionable appraisal practices are a chronic problem in land swaps.

In land exchanges throughout the West, citizens and experts have questioned the regularity with which high values are placed on private lands with no development potential and low values attributed to public lands rich in resources.  

Valuation has become an acute problem for the BLM and Forest Service, and this had led to several internal investigations by the government.  Both the Interior and USDA Inspectors General are conducting several audits of land trades throughout the West.  The General Accounting Office, which investigates federal programs at the request of members of Congress, has recently initiated its own study of land trades. 

Agency Incentives to Enact Exchanges

When an agency and private party enter into an agreement to pursue an exchange, it is standard for the private party to commit to paying at least half the cost of surveys, environmental analyses, and appraisals.  In the Arizona BLM’s exchange program, the private proponents are paying the salaries of AZ BLM staff working on the projects.  The appearance of conflict of interest among agency staff is also common, where staff have friendships or business connections with the private proponents.  These situations are not conducive to arms-length, public interest-oriented decision making.  

Fast-Tracking

Once the agreement to initiate an exchange is signed, a land exchange assumes a life of its own, gathering momentum toward completion of the deal that may undermine the quality of environmental analysis and agency circumspection.  Private traders (including Plum Creek Timber, mentioned earlier) often set deadlines for completion of a land swap, fast-tracking the analysis and putting undue pressure on the agency to complete the transaction. 
1.7
Alternatives to Flawed Policies

Land & Water Conservation Fund

Purchase of lands through the Land & Water Conservation Fund (LWCF) is an alternative to be considered in any exchange aimed at public acquisition of desirable lands.  The Forest Service and BLM have developed an LWCF “mantra” which says that funding is too uncertain for purchase to be seriously considered as an alternative to land exchange. 

If Congress and ther land management agencies provided citizens with the clear choice between purchase and exchange, LWCF would have a growing constituency among Americans. 

In cases where purchase of high-priority lands is stymied by an unwilling seller, the government can also exercise the right of Eminent Domain, paying the landowner the full and legitimate market value as required under the Fifth Amendment.

Deed Restrictions

Regulations state that the agencies “shall reserve such rights or retain such interests as are needed to protect the public interest or shall otherwise restrict the use of Federal lands to be exchanged, as appropriate (36 CFR 254. 3(h))[emphasis added].”  The agencies seldom meet this requirement, for fear of alienating the interests of their trade partners.  Where land exchanges are deemed necessary, deed restrictions should be placed on lands traded out of the public domain.

Appraisal Process

The appraisal data associated with land exchanges must be disclosed during the public review process, and before a final decision is made on an exchange.  Private parties wishing to make real estate deals with the American public should not be allowed to withhold this crucial information.

1.8
Only the Public Can Protect the Public Interest

Ultimately, land exchange policy must be re-thought and reformed to ensure that wherever federal lands are traded, the interests that we all hold in our public lands are enhanced and protected.  

Whether through the passage of new laws, through regulations, or by administrative direction, significant change is due.  As public concern over this issue increases, land managers will realize that they have no choice but to act prudently when they make “trade stock” of our public lands.

Toward those ends, the single most effective tools for reform are public skepticism, public scrutiny, and public involvement.  

Which is, of course, where you come in.

2.0
The Underpinnings: Laws And Regulations

We encourage citizens who wish to challenge a land trade to arm themselves with substantial knowledge and practice “responsible activism.”  You may know deep in your heart that a particular land trade is a bad proposal, but rhetoric will only take you so far.

Conversely, it is rarely necessary to understand every minute detail of land exchange law in order to judge whether a land trade is in the public interest.

In that light, we provide below a brief overview of the laws and regulations that directly apply to federal land trades and to your participation as a member of the public.  We also discuss laws that pertain to some projects, such as the Endangered Species Act.

We have added legal citations as well as Internet links for obtaining the full text of these laws for those who are interested in gaining a deeper understanding of the legal aspects of land swaps. 

Later sections of this handbook will take you through the process of a land exchange and show you how to apply these laws and regulations.

2.1 Statutes Applicable to Federal Land Trades

Note:  All of the U.S. Code citations listed below can be found by going to http://uscode.house.gov/usc.htm  and entering the title and section (e.g., Weeks Law, Title 16, Section 485)

Weeks Law
(16 USC 485) [add hyperlink]
Passed in 1911, the Weeks Law authorized the Secretary of Agriculture to acquire lands in order to protect watersheds and produce timber.  Exchanges of lands acquired under the Act were also authorized. 

General Exchange Act (16 USC 485) [add hyperlink]
The General Exchange Act of 1922 more broadly authorized the Secretary of Agriculture to make exchanges of public domain lands—i.e., lands that had come into Forest Service management directly from the public domain, rather than through purchase under the Weeks Law.  Prior to its passage, Congressional action was required for all exchanges of public domain National Forest lands.  In its capacity as the descendant of the General Land Office, the Interior Department had always had the authority to exchange lands administratively. 

Federal Land Policy and Management Act (43 USC 1701) 

Federal land exchanges by both the Bureau of Land Management and Forest Service are governed by the Federal Land Policy and Management Act of 1976 (FLPMA).   This is the central statute under which all federal land trades are implemented.

The passage of FLPMA marked the final closing of the western frontier—or so it appeared.  The law declared that it is the policy of the U.S. is to retain all public lands except for particular parcels where determined by land use planning procedures.  FLPMA also established the planning procedures that agencies would use to determine which lands would be retained and which could be exchanged or sold.

FLPMA provides for disposal of “tract[s] because of [their] location or other characteristics [that render them] difficult and uneconomic to manage as part of the public lands” or when “disposal of such tract[s] will serve important public objectives, including but not limited to, expansion  of communities and economic development, which cannot be achieved on land other than public land and which outweigh other public objectives and values, including but not limited to, recreation and scenic values, which would be served by maintaining such tract in federal ownership.”

Under FLPMA, land exchanges may be made when the Secretary of Interior or Agriculture “determines that the public interest will be well served.”  The Secretary “shall give full consideration to better federal land management and the needs of state and local people, including needs for lands for the economy, community expansion, recreation areas, food, fiber, minerals, and fish and wildlife.”

The statute requires BLM to identify public lands suitable for sale, exchange, or transfer.  Lands earmarked for retention and disposal are identified in the Resource Management Plans issued for each of the agency’s Resource Areas or Field Offices.  If lands not identified in the RMP are proposed for trade, the agency must propose an RMP Amendment before or (more typically) concurrently with the land exchange.  (The Forest Service’s process for identifying lands to be disposed of in trades is provided in the National Forest Management Act, below).

National Environmental Policy Act  (42 USC 4321) [add hyperlink]
The National Environmental Policy Act, or NEPA, is the central statute that enables citizens to participate in decisions concerning land trades and other federal actions affecting the environment.  

Applicable not just to land exchanges, but to all “major federal actions,” the purpose of NEPA is essentially two-fold.  (1) it requires that government agencies analyze and disclose the effects of projects that could have a significant impact on the environment, and (2) it provides a structure for citizen participation in project decisions.

The statute also created a new agency, the Council on Environmental Quality (CEQ), whose purpose was to promulgate regulations for implementing NEPA.  The CEQ has a continuing role in overseeing NEPA implementation and providing guidance to agencies.
  Most agencies have promulgated their own regulations and guidelines for implementing NEPA based on CEQ regulations.

NEPA requires agencies to perform various levels of environmental analysis on projects with the potential to affect the environment.  Unless a project meets certain criteria that exempt it from NEPA analysis (“categorical exclusions”), the agency must do an environmental assessment (EA) that looks at its potential effect on various elements of the environment.  EAs usually consist of only one document, rather than the draft and final documents comprising an EIS.

If in compiling the EA it is determined that the project could have a “significant” impact on the environment, the agency must proceed with an environmental impact statement (EIS) a more detailed analysis.  The EIS is actually two documents: a draft EIS that explains and analyzes the project, and a final EIS that follows public comment on the draft.  

An EIS must analyze alternatives for meeting the purpose of the proposed project (action alternatives) as well as a required “no-action” alternative.  The no-action alternative allows the public to compare the effects of all of the action alternatives against not doing the action.   The EIS must also identify the agency’s Preferred Alternative.

The first step in bringing the public into the EIS process is called “scoping.”  Scoping is accomplished through publication of a notice in the Federal Register [hyperlink] as well as distribution of a scoping letter to interested parties.  Its purpose is to solicit information from the public as to what issues should be covered in the draft EIS.  (The scoping process for EAs does not include publication of a notice in the Federal Register).

After scoping is completed, the agency compiles the draft EIS and distributes it to all interested parties. The public is given a minimum of 45 days to submit comments on the draft EIS.

The final EIS is then issued.  This document should incorporate or respond to issues raised by the public in review of the draft.  The final EIS is accompanied by a Record of Decision (ROD) stating which alternative has been chosen by the deciding official.  The ROD must include the official’s rationale for choosing that action and outline how his or her decision conforms with the law and meets the agency’s purpose.

The NEPA process also provides an opportunity for citizens to appeal a decision.  In the case of a land trade, the public has 45 calendar days from the date of ROD publication to submit an appeal. 

National Forest Management Act (16 USC 1600)

Passed in 1976, the National Forest Management Act (NFMA) arose out of the mounting national controversy over clearcutting by the Forest Service.  A law suit brought by environmentalists in the Monongahela National Forest in West Virginia brought this issue to a head by essentially finding the agency’s clearcutting practices illegal.  NFMA was the compromise that resulted when Congress was forced to deal with this and other forest management related issues.

NFMA established planning requirements for the National Forests that included the issuance of Forest Plans every 10 to 15 years to outline all proposed activities by the agency in each Forest.  The Act also built on NEPA’s public involvement process, making the public a much stronger participant in the Forest Planning process.  Each Forest Plan is accompanied by an environmental impact statement (draft and final) that allows the public to comment on, and advocate changes in, the planning direction.  

The Forest Plan may discuss areas that are desirable for acquisition, but usually doesn’t offer details on areas that the agency may be considering for disposal until a land exchange proposal is initiated.

Land trades have to comply generally with the Forest Plan, and if the Forest Service proposes an exchange that would be inconsistent with the Plan, it must do a Forest Plan Amendment prior to or concurrently with the land exchange proposal.

In addition to these procedural provisions, NFMA contains substantive requirements for management, including schedules for regenerating cut-over areas, revegetating roads, and managing wildlife habitat. 

Endangered Species Act (16 USC 1531 et seq.) 

The Endangered Species Act (ESA), passed in 1973, authorized the US Fish & Wildlife Service (USFWS) to compile and update an official list of rare, threatened, and endangered species. Federal agencies were prohibited from taking any action that would jeopardize listed species or their critical habitat.

Any person may petition the government to list a species as either endangered or threatened. An endangered species is any species "in danger of extinction through all or a significant portion of its range." A threatened species is any species "which is likely to become an endangered species within the foreseeable future." The decision to list a species is to be based solely on science.

Section 7 of the Act establishes consultation requirements intended to ensure that actions funded or approved by the government—including activities on public lands—are reviewed and modified to avoid impacts to endangered species.

Under the ESA, federal agencies must insure that "any action authorized, funded, or carried out" by the agency is not likely to "jeopardize the continued existence" of any listed species or "adversely modify" its critical habitat.  Section 7 applies both to direct actions such as actual construction and indirect actions like the approval of timber sales.   The Section 7 consultation requirements include the issuance of a Biological Opinion that evaluates the effect of the project on listed species and weighs whether the action would jeopardize these species.

Habitat Conservation Plans

From the time that it passed, the potential impacts of the ESA on development and extraction made it intensely controversial.  In the late 1980s, a great furor was created by proposed ESA listing of the northern spotted owl, a Northwest species dependent on old-growth forest.

One outcome of the owl controversy was the emergence of Habitat Conservation Plans (HCPs), which are management agreements reached between the government and private landowners under the ESA.

Under HCPs associated with private forest lands for example, companies plan logging on their lands over a 50 to 100-year period, fixing the rate and types of timber logging they will do.  Written into the HCP is the number of endangered species the company will be allowed to “take” through habitat liquidation.  For example, Plum Creek Timber Company’s first HCP in Washington’s Cascade Mountains allowed the company to “take” 14 spotted owls in the first 20 years of the plan (Westneat, 1996, should also cite HCP).  

In addition, many HCPs contain a “no-surprises” guarantee that protects companies from having to alter their plans in response to changing circumstances.  This way, should it be found that the plan is not providing sufficient protection, or that previously undocumented (or unlisted) endangered species occupy the land, the companies do not need to make adjustments in their plans.  

In a speech to the National Press Club, Interior Secretary Bruce Babbitt described the Clinton Administration’s approach to the ESA this way:  

…working with companies like Georgia Pacific, Potlatch, Champion, International Paper and a dozen others… we have successfully developed agreements to conserve species…

This solution basically says that: once the government and a landowner agree as to what, where, and how much shall be done to minimize and mitigate damage by a development project to a listed species, both sides must then stick to that package. The government cannot come back at the landowner pleading for more.  It boils down to four words: "A deal's a deal."  I am absolutely convinced that it is fair and that the idea of closure that it embodies is essential to bringing the private sector into the conservation process (Babbitt, 1997).
HCPs are touted for the predictability they give private landowners, but have been criticized for their unproven effectiveness in protecting species.

Freedom of Information Act (5 USC 552)
The Freedom of Information Act (FOIA) is a federal statute which allows any person the right to obtain federal agency records unless the records (or part of the records) are protected from disclosure by any of the nine exemptions contained in the law.

Under FOIA, the burden is on the agency to provide justification for withholding information, so the law presumes disclosure.  Through a formal process, citizens can request agency records pertaining to any government action, including those pertaining to land exchanges. A request can be broad (e.g., all agency records on a specific land trade proposal) or narrow (e.g., a specific document you know or suspect exists).

Most agencies provide detailed information on FOIA procedures on their web pages, or will provide you with a paper copy on request.  For both the Forest Service and BLM, FOIA information is available through links on their home pages. 

� The GLO was absorbed into the Bureau of Land Management in 1946.





� Coggins and Wilkinson, 2nd ed., p. 88.


� Preemption is “the preferential right of settlers-squatters to buy their claims at modest prices without competitive bidding.” (Coggins and Wilkinson, 2nd ed., p. 80).


� The Right of Eminent Domain (40 U.S.C. 257) states that the government may condemn land needed for public purposes.  This act does not itself confer condemnation authority —instead, condemnation can occur only where the acquisition is otherwise authorized by statute, e.g., the Weeks Act, which authorizes acquisition in watersheds for the “regulation of water flow” or the production of timber.  Property owners whose land is condemned for public purposes are entitled to receive fair market value for their property.





�This number is from the national offices.  The BLM figure may not account for all of that agency’s exchanges, as the only dependable counts are kept at the individual patent offices in each state.  (Barbour, 1997).





�  Between 1987 and 1996, the largest trade of national forest lands in a single exchange was 17,000 acres traded to the City of Seattle in its Cedar River watershed.  Since then, larger Forest Service exchange acreages have been included in the following trades:





Crown Pacific Land Exchange, Deschutes, Winema, Fremont national forests, OR:  33,000 acres;


Gallatin Land Exchange (pending), Gallatin National Forest, MT:  24,000 acres plus 50 million boardfeet  of timber;


Arkansas-Oklahoma Land Exchange, Ouachita National Forest, AR:  48,000 acres


Checkerboard Land Exchange, Kootenai, Lolo, Flathead national forests, MT:  27,000 acres





� This is not meant to imply that previous, Republican, administrations did not work closely with corporations.  But the Clinton Administration’s “partnership” approach to corporations has provoked skepticism and disappointment among groups, including environmentalists, who believe this is window-dressing for policies that are not far different from those of the Republicans.


3The mine was eventually purchased through Land & Water Conservation Fund monies, as the process of locating exchange lands became too contentious.





� The result of that agreement has been increased controversy and delay.  As the company saw its deadline looming, it approached Washington Senator Slade Gorton to enact legislation for the trade that would cut short the ongoing public review process.  The exchange was finally authorized through an amendment to the Omnibus Appropriations Act of 1998.  As of this writing, the trade has been bogged down by the discovery of marbled murrelets, a federally-listed threatened species, on land that would be traded to the company, as well as mounting public outcry over other aspects of the exchange.





�  Of the total amount appropriated, $65 million was for purchase of the New World Mine and $280 million to purchase the Headwaters forest in Northern California.  Both of these areas—a gold mine site threatening Yellowstone National Park and the last large privately-owned tract of old-growth redwood forest—had originally been proposed for acquisition via land exchange, but the exchange proposals were so intensely controversial that the Clinton Administration switched to outright purchase rather than exchange.





�  Examples:  Senators Murkowski (Alaska-45% federal ownership), Craig (Idaho-60%), Smith (Oregon-51%), Burns, Thomas (Wyoming-48%) and Representatives Young (Alaska), Hansen (Utah-63%), Gibbons (Nevada-83%).  


� (a) OIG Audit Report No. 92-I-833, “Department of the Interior Land Acquisitions Conducted With the Assistance of Nonprofit Organizations,” May 1992.  (b) OIG Audit Report No. 99-I-162, “Land Acquisition Activities, U.S. Fish & Wildlife Service,” December 1998.  GAO audit reorts can be obtained from the GAO’s website at � HYPERLINK "http://www.gao.gov/reports.htm" ��http://www.gao.gov/reports.htm�


	





� The Bureau of Land Management makes appraisal data available to the public at the time that a decision is issued, so that citizens are able to look at the information during the 45-day appeal period that follows the decision and precedes the actual transfer of land deeds.  The Forest Service currently releases the data only after deed transfer, although this policy is being reexamined at the national level and may change. Many aspects of the appraisal, such as the comparable sales data used to determine land values, are still altogether withheld under exemptions in the Freedom of Information Act (FOIA).  The Western Land Exchange Project is currently challenging this and other aspects of non-disclosure under FOIA.


� The Department of Interior (DOI), which oversees the BLM and several other land management agencies, has the authority to sell public lands.  The DOI once housed the General Land Office, the agency put in charge of the homestead acts that settled the West.  When the BLM was created in 1946, it incorporated the mandates of both the General Land Office and the Grazing Service.  The USDA, which oversees the Forest Service, has never had the authority to sell land except under the Townsite Act (16 USC 478a; 640 acres maximum) and the Small Tracts Act (16 USC 521c-521i; 40 acres maximum).


� One useful guidance document created by CEQ is called, “Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act Regulations.”  The document is posted on CEQ’s web site at:  � HYPERLINK "http://ceq.eh.doe.gov/nepa/regs/40/40p3.htm" ��http://ceq.eh.doe.gov/nepa/regs/40/40p3.htm�


�  A draft study on more than 200 HCPs released in June 1998 by the National Science Foundation found that the plans generally lacked scientific support for claims that they would protect species.  Among the problems with the HCPs were failure to assess the number of species disturbed, assess the effect on overall populations, and prescribe monitoring to evaluate the success of the plans (Taylor, 1998a).
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