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BROWN, Judge.

This matter conmes before the Court on the Mtion for
Summary Judgnent and Injunctive Relief (#61) filed by
Plaintiffs Oregon Natural Resources Council Fund and Hells
Canyon Preservation Council and the Mtion for Summary
Judgnent (#67) filed by Defendants Harv Forsgren, Karyn Wod,
and United States Forest Service. Defendant-Intervenor D. R
Johnson Lunber Conpany joins in Defendants' Motion relating to

Plaintiffs’ challenge to Defendants’ nanagenent of the Canada

2 - OPINlON AND ORDER



lynx (lynx) in the Wall owa-Whitman National Forest (Forest) in
Nor t heast Oregon.

The Court heard oral argunent on January 14, 2003,
regarding the parties' pending Mtions. The Court has
conpleted its consideration of these argunents and revi ewed
t he nmenoranda of the parties, Defendant-Intervenor D. R

Johnson Lunber Conpany, and am cus curiae Pacific Legal
Foundati on and Wl | owa- Whi t man Nati onal Forest Property
Omwners.

For the reasons that follow, the Court GRANTS I N PART
Plaintiffs’ Mtion for Summary Judgnment and I njunctive Relief
as to their First Claimbrought under the National Forest
Managenment Act of 1976 (NFMA), 16 U S.C. 8§ 1600, et seq., and
their Second Cl ai m brought under the National Environnmental
Policy Act (NEPA), 42 U S.C. 8§ 4321, et seq., to the extent
t hose clainms constitute specific challenges to the foll ow ng
pending tinmber sales: the McCully Restoration Projects, the
Sandy Bottle Restoration Project, and the Little Bear Project.
Accordingly, the Court hereby enjoins Defendants from all
activities in furtherance of these tinber sales pending
conpliance with the procedural requirements of NFMA and NEPA.
The Court's resolution of Plaintiffs' Mtion with regard to

these three tinber sales renders nmoot Plaintiffs’ Third Cl aim
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br ought under the Endangered Species Act (ESA), 16 U.S.C. 8§
1531, et seq. The Court otherwise DENES Plaintiffs'" Mtion
for Summary Judgnent and specifically denies Plaintiffs'

request for injunctive relief on a broad,

progranmati ¢ basis agai nst the Wall owa-\Whi tman Land and
Resour ce Managenment Plan (Forest Pl an).

The Court al so GRANTS I N PART Defendants’ Cross-Mtion
for Summary Judgment based on the Court's |ack of subject-
matter jurisdiction to consider the Lone Dog Project. The

Court DEN ES Defendants' Cross-Mtion in all other respects.

BACKGROUND

A. Managenent of the Lynx.

Unl ess otherw se noted, the following facts relating to
t he managenment of the lynx in the Forest are undi sputed.

The lynx is a wild cat that ranges in tenperate forests,
i ncluding those in the Cascade Range in Washi ngton and Oregon
and in the Rocky Mountains. The Iynx preys on snowshoe hares
found in areas with deep snow. The lynx's preferred denning
habitats are mature forests that contain | arge woody debris
such as | odgepol e pine, spruce, and subal pi ne forests.

In 1990, the United States Fish & Wildlife Service (FW5)
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listed the ynx as a “sensitive” species. 1In 1998, the FWs
publ i shed a proposed rule listing the lynx as a “threatened
speci es” under the ESA. |In March 2000, the FWS published a
final rule listing the lynx as threatened in several regions,
i ncludi ng the Cascade Range of Oregon and Washi ngton and t he

Rocky Mountai n states.

In 1990, the Forest Service (FS) conpl eted an
envi ronnental inpact statement (EI'S) and promnul gated the Forest
Plan to manage the Forest in Oregon. The EI'S did not include
any specific nmanagenent standards or directions to protect the
 ynx even though the FS knew the |ynx used forest habitat.

In 1998, after the FWS proposed an ESA |listing of the
lynx, the FWS, FS, National Park Service (NPS), and Bureau of
Land Managenent (BLM participated in informal conferences
under the direction of an interagency Lynx Steering Conmmttee
(Steering Conmttee) to assess conservation issues relating to
the lynx. The FS began mapping suitable Iynx habitat and used
information on el evation, canopy cover, stand structure, and
pl ant association to highlight lynx habitat. FS and FWS
bi ol ogi sts refined the nmaps based on personal know edge of the
Forest, including information on reliable |ynx sightings and

snow depth. The FS and FWS bi ol ogi sts divided potential |ynx
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habitat into primary habitat (which included Engel mann spruce,
subal pine fir, and | odgepol e pine) and secondary habitat (which
i ncluded silver fir and nmountain hem ock).

In April 1999, the Steering Comm ttee produced two primary
scientific documents: The Scientific Basis for Lynx
Conservation (Science Report) and a draft Lynx Conservation
Assessnment and Strategy (LCAS). The Science Report was a
conpendi um and interpretation of current scientific know edge
by experts on the lynx, its primary prey, and its habitat. The
Sci ence Report served as the scientific foundation for
i nteragency activities involving the lynx. 1In the LCAS, the
Steering Conmttee identified the risks to the lynx that m ght
occur as a result of federal |and-nmanagenent activities and
recommended conservation neasures that could be taken to renove
or to mnimze those risks. The Steering Committee devel oped
the LCAS to provide a consistent and effective approach to
conservation of lynx on all federal | ands.

In May 1999, pursuant to the LCAS, each national forest
was required to begin mapping Lynx Analysis Units (LAU) with
t he understandi ng that new information m ght require mapping
revi sions.

I n Decenber 1999, the FS and BLM prepared a nati onw de

Bi ol ogi cal Assessnent in which they determ ned their plans
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failed to neet sonme of the evaluation criteria for the |ynx.
The FS and BLM recommended anmendnent or revision of the plans
to incorporate conservation nmeasures that would reduce or
elimnate adverse effects to the |ynx.

On February 7, 2000, the FS entered into a Conservation
Agreement with the FWs6 to include in forest plans the measures
necessary to conserve the lynx. The FS agreed any necessary

changes to forest plans would be made through anendnments and

revisions in accordance with NFMA, including NEPA di scl osures
and public participation.

On March 24, 2000, the FWS published its final rule in
which it designated the lynx as a threatened speci es under the
ESA effective April 24, 2000.

On August 22, 2000, the Steering Conmttee, which included
FS representatives, issued a Lynx Habitat Mapping Direction
(new mapping direction) to all regional foresters and
supervisors requiring themto review existing |ynx habitat maps
to ensure their consistency with certain criteria. Foresters
are required to identify that portion of primary and secondary
l ynx habitat that falls within an LAU. The new mappi ng
direction, however, specifically narrows the definition of |ynx

habitat by designating subalpine fir as the only primary |ynx
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habitat. Foresters are to consider only isolated primary
habitat islands within the LAUs as |ynx habitat. According to
t he new mapping direction, only projects within the primry
habitat islands of LAUs are subject to LCAS conservation
measures and consul tation procedures under the ESA. Thus,
foresters may consider the |ocation of historic or recent |ynx
sightings or occurrences only for the purpose of determ ning
whet her |ynx habitat is within an LAU.

I n August 2000, the Steering Conmmttee issued a second
edition of the LCAS (Revised LCAS) that included the criteria
described in the new mappi ng direction. The Steering Committee
i ssued the revision w thout public participation or any NEPA
anal ysi s or procedure.

On Oct ober 25, 2000, the FWS issued its Biological Opinion
regarding the effects of National Forest Land and Resource
Managenment Pl ans and BLM Use Pl ans on Canada |ynx in the
contiguous United States. The FWS concl uded the current Pl ans
i mpl emented in conjunction with Conservati on Agreenents were
not likely to jeopardize the continued existence of the |ynx.
The "no jeopardy" concl usion was based on continued
i npl ement ati on of the Conservation Agreenents "until such tinme
Pl ans are anended or revised to consider the needs of the

lynx." Adm nistrative Record (Adnm n. R) 1434. The FW5
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further concluded the Plans were not likely to jeopardi ze the
continued existence of the lynx if the FS anmended or revised

the Plans to incorporate the conservation neasures in the LCAS.

Nonet hel ess, the new mapping direction and Revi sed LCAS
generated concern anong FS and FWS bi ol ogi sts. On Novenber 1,
2000, wildlife biologists for seven national forests in O egon,
excluding the Forest, sent a letter to the FS Regional Ofice
expressing their concern that none of the forests would have
sufficient ampbunts of subal pine fir plant associations to
identify LAUs if primary vegetation was |limted to the
subal pine fir. Foresters, therefore, would be unable to
identify or to designate any |lynx habitats for conservation
under the LCAS. The biol ogists were concerned they would not
be able to neet their obligations under the ESA or the
Conservati on Agreenent under the new mapping direction.

On April 10, 2001, Region 1 of the FW5 issued a
"White Paper” in which it noted "the majority of the Cascades
Geographic Area . . . and portions of the Rocky Mountain
CGeographic Area in Oregon” fall outside the boundaries of
desi gnated LAUs and, therefore, are not subject to the LCAS
conservation measures under the new mapping direction. Adm n.

R. 1593. In the Wite Paper, the FW5 expressed concern that
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t he changes in habitat mapping direction by the FS would result
in a failure to identify all potential |ynx habitat areas and
to conserve lynx in areas where sightings have occurred but
have not been studied sufficiently.

The Steering Commttee reviewed the Wiite Paper and
unani nously concl uded on Decenber 19, 2001, that the Wite
Paper did not provide evidence the |lynx were nore w despread or
abundant than originally thought. The Steering Comm ttee al so
concluded the White Paper did not contain sufficient
substantive evidence, data, or biological interpretations to
forma basis for changing the current direction for nmapping

' ynx habitat or for amending the LCAS or its inplenentation

The only programmtic docunents regarding |lynx that the FS
has subjected to public review and coment under NEPA or NFMA
are the 1990 Forest Plan and its acconpanyi ng forest
envi ronnental inmpact statement (FEIS). The Revised LCAS, the
Conservati on Agreenent, and the new mapping direction were
conpl eted without any public involvenent through the notice and
comment procedures of NEPA or NFMNA.

On March 21, 2001, the FS issued a schedul e for responding
to the recomendati on that amendnment or revision of forest

pl ans are necessary for national forests that contain |ynx
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habitat. Although many of the forests in the Northern and

Sout hern Rocky Mountai ns Geographic Area decided to anmend their
pl ans, the forests in the Cascade Mountai ns Geographic Area and
the Oregon portion of the Northern Rocky Mountai ns Geographic
Area decided instead to revise their plans in 2004 and conpl ete

the revisions by 2008 at the earliest.

B. The Ti nber Sal es.

Plaintiffs challenge the three tinber sal es! described
bel ow on the ground the FS erroneously relied solely on the
Revi sed LCAS and new mapping direction when it concluded in its
Bi ol ogi cal Assessnents that the |ynx would not be harnmed by the
sal es.

1. McCully Restoration Projects.

The McCully Restoration Projects include a tinmber sale,
road managenent plan, prescribed burn plan, and restoration
plan. The MCully Projects also include the commerci al
t hi nning of 791 acres and the pre-commercial thinning of al nost
1, 300 acres.

The FS divided the McCully Projects into two phases.

Phase One includes only those acres with activities outside of

Y For the reasons set forth later in this Opinion and
Order, the Court has dism ssed Plaintiff's challenge to the
fourth tinber sale, the Lone Dog Vegetati on Managenent
Project, for lack of subject matter jurisdiction.
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core lynx habitat. Eighty-five percent of the total acres

pl anned for comrercial thinning (675 of the 791 acres) and
1,275 acres of the 1,300 acres planned for pre-conmmerci al

t hi nning are included in Phase One. The remaining 116 acres of
commercial thinning and 23 acres of pre-comrercial thinning

al so fall outside of core lynx habitat. These areas, however,
cannot be accessed wi thout reconstructing a forest road.

Al t hough the reconstructed segnent al so would fall outside of
core lynx habitat, the existing road crosses core habitat.

On May 8, 2001, the FS issued its Biological Assessnent
for the McCully Projects. The FS concluded inplenmentation of
Phase One of the McCully Projects would not affect the |ynx or
their habitat because the McCully Projects are entirely outside
of core lynx habitat. The FS indicates it will issue a
separate deci sion on Phase Two (which includes core |ynx

habitat) after consultation with FWS.

On May 10, 2001, the FS issued its Decision Notice and
Fi nding of No Significant Inpact (FONSI) regarding the MCully
Projects. The Decision Notice applied only to Phase One of the
McCully Projects. Plaintiffs filed appeals on the MCully

Proj ects, which the FS denied on August 28, 2001.

2. Sandy Bottl e Restoration Project.
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The Sandy Bottle Project included the comercial harvest
of 1,394 acres. Before the Steering Commttee issued the
Revi sed LCAS and new mapping direction, a FS wildlife biologist
expl ained at an Interdisciplinary Team Meeting held on
Sept enber 16, 1999, that the |lynx nay pose a "potential issue”
with the Sandy Bottle Project. The biologist reported the
Sandy Bottle Project area would consist of nostly primary |ynx
habitat with some secondary habitat.

The FS issued the Sandy Bottl e Biol ogical Assessnent on
February 23, 2001. The FS based the Bi ol ogical Assessnent on
t he Revised LCAS and new nmapping direction. The FS concl uded
the Sandy Bottle Project would have no effect on the |ynx or
| ynx habitat, none of the proposed activities were within |ynx
habi tat, and none of the proposed activities would inpact |ynx
habitat directly or indirectly.

On August 23, 2001, the FS issued its Decision Notice and
FONSI for the Sandy Bottle Project. Plaintiffs filed appeals

of the project, which the FS denied on February 1, 2002.

3. Little Bear Project.

On June 7, 2001, the FS signed the Decision Notice to
proceed with the Little Bear Project and authorized 7.0 niles
of road reconstruction, 1.4 mles of new tenporary road, and

the cutting of trees on 1,163 acres to include 1,001 acres of
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ground- based yarding. The FS acknow edges the Little Bear
Project falls within a LAU, but the FS contends the Little Bear
Project will be nodified "to ensure consistency with" the

Revi sed LCAS.

STANDARDS

A. Sunmary Judgnent.

Fed. R Civ. P. 56(c) authorizes summry judgnment if no
genui ne i ssue exists regarding any material fact and the noving
party is entitled to judgnent as a matter of |law. The noving
party nmust show t he absence of an issue of material fact.
Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 919
(9th Cir. 2001). In response to a properly-supported notion
for summary judgment, the nonnmoving party nust go beyond the
pl eadi ngs and show there is a genuine issue of material fact
for trial. Fed. R Civ. P. 56(e).

Al'l reasonable inferences fromthe facts in the record
must be drawn in favor of the nonnmoving party. Hensley v.
Nor t hwest Permanente P.C. Ret. Plan & Trust, 258 F.3d 986, 999
(9th Cir. 2001). A nere disagreenent about a material issue of
fact, however, does not preclude summary judgnment. Jackson v.
Bank of Haw., 902 F.2d 1385, 1389 (9" Cir. 1990). \When the

nonnmovi ng party's clainms are factually inplausible, that party
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must cone forward with nore persuasive evidence than otherw se
woul d be required. Blue Ridge Ins. Co. v. Stanew ch, 142 F. 3d
1145, 1147 (9th Cir. 1998) (citation omtted).

The substantive | aw governing a claimor a defense
determ nes whether a fact is material. Addisu v. Fred Meyer,
Inc., 198 F.3d 1130, 1134 (9" Cir. 2000). |If the resolution
of a factual dispute would not affect the outconme of the claim
t he
court may grant summary judgnent.? Arpin, 261 F.3d at 919.

B. Adm ni strative Procedures Act.

The Adm nistrative Procedures Act (APA), 5 U S.C
8 551, et seq., provides an agency decision nmay be set aside
only if it is arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with law. 5 U.S.C. 8§ 706(2)(A).
The arbitrary and capricious standard is appropriate for
resolution of factual disputes that require substantial agency
expertise. Ninilchik Traditional Council v. United States, 227
F.3d 1186, 1194 (9'M Cir. 2000). Review under this standard is
narrow, and the review ng court may not substitute its judgnment

for that of the agency. See United States Postal Serv. v.

2 The parties appear to agree |egal issues predom nate and
no genui ne issues of material fact exist sufficient to
precl ude sunmary judgnent.
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Gregory, 122
S. C. 431, 434 (2001). The agency, however, nust articulate a
rati onal connection between the facts and the lawin its
findi ngs and conclusions. See Mdwater Trawlers Co-op v. Dep't
of Conmerce, 282 F.2d 710, 716 (9'M Cir. 2002). Thus, the
review ng court nust determ ne whether the decision was based
on a consideration of the relevant factors and whether the
deci sion was a clear error of judgnment. Hells Canyon Alliance
v. United States Forest Serv., 227 F.3d 1170, 1177 (9th Cir.
2000). For exanple, the court may reverse if the agency relied
on factors that Congress did not intend the agency to consider,
failed to consider an inportant aspect of the issue, offered an
expl anation for its decision in contradiction of the evidence
bef ore the agency, or nade a determ nation so inplausible that
it could not be ascribed to a nmere difference of opinion or the
product of the agency's expertise. See Pacific Coast Fed. of
Fishernmen's Ass'n, Inc. v. Nat'|l Mrine Fisheries Serv., 265
F.3d 1028, 1034 (9th Cir. 2001). The inquiry, although narrow,
must be searching and careful. N nilchik, 227 F.3d at 1194.
The court generally nust defer to an agency's
interpretation of its own regulations. Friends of the Cowitz

and CPR-Fish v. FERC, 253 F.3d 1161, 1166 (9'" Cir. 2001). The
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court nmust defer to the agency unless the agency's construction
is clearly erroneous or inconsistent with the plain nmeaning of
the regul ations. Partridge v. Reich, 141 F.3d 920, 923 (9"
Cir. 1998). The court does not have to defer to the agency,
however, when the agency is nerely advancing a litigation
position rather than fornulating an official interpretation.
United States v. Trident Seafoods, Inc., 60 F.3d 556, 559 (9t"

Gir. 1995).

DI SCUSSI ON

A. Juri sdi cti onal Chall enges.

1. Standing.

Def endants argue Plaintiffs initially failed to file any
decl arations in support of their Mdtion for Sunmary Judgnent to
show t hey have standing to sue, which they also failed to do

when they filed their Mtion for a Tenporary Restraining Order.

On May 28, 2002, when the Court heard argunent regarding
Plaintiffs' Mtion for a Tenporary Restraining Order, the Court
requested Plaintiffs to submt a nenorandum addressi ng the
standing issue. Plaintiffs filed a Menorandum and t he
Decl aration of Erik Ryberg. Based on the Menorandum and

Decl aration, the Court overrul ed Defendants' objections to
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Plaintiffs’ standing.
Plaintiffs now have filed two additional declarations in
connection with their Mdtion for Sunmary Judgnent in support of

standi ng. Defendants have not offered any new objections to

Plaintiffs’ standing. Accordingly, the Court concl udes
Plaintiffs have established their standing to bring this
action.

2. Plaintiffs' Failure to Exhaust Adninistrative
Remedi es on the Lone Dog Project.

Exhaustion of adm nistrative remedies is a jurisdictional
prerequisite to the mai ntenance of this action. Kleissler v.
United States Forest Serv., 183 F.3d 196 (3¢ Cir. 1999).

Def endants contend Plaintiffs did not appeal the FS
decision on this sale. Plaintiffs concede they do not have any
evi dence that the FS received or acted on any Oregon Natural
Resources Council appeal relating to the Lone Dog Project.
Accordingly, the Court concludes it lacks jurisdiction to
review any issues raised by Plaintiffs relating to the Lone Dog
Proj ect.

3. Plaintiffs' Failure to G ve Notice of |nproper
Segnentation of the McCully Projects.

Def endants and Defendant-Intervenor initially asserted

Plaintiffs failed to give the FS adequate notice of Plaintiffs'

18 - OPI NIl ON AND ORDER



argument that the segnmentation of the McCully Projects into two
phases viol ated the consultation requirenents of 8 7 of the
ESA. Defendants now concede Plaintiffs gave the necessary
notice. Defendants, therefore, have wi thdrawn their opposition

to Plaintiffs' Mtion on this ground.

B. Plaintiffs' First Claim Vi ol ati on of NFMA.

NFMA requires the Secretary of Agriculture to "devel op,
mai ntai n, and as appropriate, revise |and and resource
managenent plans for units of the National Forest System" 16
U S . C. 8 1604(a). The FS nust assure the forest plans provide
for "multiple use and sustained yield of products and services

and, in particular, include coordination of outdoor
recreation, range, tinmber, watershed, wildlife and fish, and
wi | der ness. "
16 U.S.C. § 1604(e). In providing for nultiple uses, the
forest plan nust conply with the substantive requirenments of
NFMA t hat are designed to ensure continued diversity of plant
and ani mal communities. 16 U . S.C. 8§ 1604(g)(3)(B). To ensure
conpliance with NFMA and the forest plan, the FS nust conduct

an analysis of each site-specific action it undertakes.

NFMA requires the FS to prepare "one integrated plan for

each unit of the National Forest System incorporating in one
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document or one set of documents, available to the public at
conveni ent locations, all of the features required by this
section.” 16 U.S.C. 8§ 1604(f)(1). After final adoption, the
FS nmust revise the forest plans periodically and anend them "in
any manner what soever after final adoption of the plan.” 16
Uu.S. C

8§ 1604(f)(4),(5). To make significant plan amendnments, NFMA
mandat es public invol vement conparable to that required during

the initial adoption of the plan. 1d.

1. Count 1 - Procedural Chall enge Under NFMA.

During oral argunent, Plaintiffs clarified they
specifically are seeking injunctive relief on the three
remai ning tinmber sales at issue. Plaintiffs allege Defendants
are inplenmenting a Revised LCAS and a new mappi ng direction as
part of a revised | ynx managenent strategy either by (a) de
facto amendnment of the standards and guidelines of the Forest
Plan or (b) failing to act to amend the Forest Plan before
i mpl enenting the Revised LCAS and the new mapping direction,
wi t hout public notice, in violation of NFMA. Plaintiffs argue
the de facto anmendnent or, in the alternative, the failure of
the FS to act to anend the Forest Plan constitutes “final
agency action” that is ripe for review because certain site-

specific projects will have a direct and harnful effect on the
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|l ynx.

Regardl ess of Plaintiffs' characterization of Count 1,
Def endants contend Count 1 is a non-justiciable, programmtic
chall enge to the Forest Plan, which is the kind of challenge
t he Suprene Court rejected in Ohio Forestry Ass’'n v. Sierra
Club, 523 U.S. 726 (1998), and its progeny. In addition,
Def endants assert the decision to revise rather than to anend
the Forest Plan is within the discretion of the FS. By
revising the LCAS and i npl enenting the new mapping direction,
whi ch are the FS actions at the heart of this case, Defendants
maintain the FS nerely is gathering and using the best science
avail able to develop and to maintain the Forest Plan. In any
event, Defendants argue the best science, which is internally
devel oped by the FS and not subject to public scrutiny,
adequately protects the viability of the lynx. According to
Def endants, the actions of the FS were nerely part of its day-
t o-day managenent responsibilities over the national forests,
are within the discretion of the FS, and are not significant
enough to require the procedural safeguards of public notice
and participation.

The first question, therefore, is whether the issuance of
t he Revised LCAS and new nmapping direction constitutes “final

agency action” that is reviewable under the APA. See 5 U S.C
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§ 704. "The finality requirenment is concerned with whether the
initial decision-nmaker has arrived at a definitive position on
the issue that inflicts an actual, concrete injury." Darby v.
Cisneros, 509 U S. 137, 144 (1993). The Suprene Court has
applied a two-part analysis to determ ne whether an agency
action is final pursuant to the APA: (1) the action nust mark
the "consummati on" of the agency's decision-mking process and
may not be nerely tentative or interlocutory and (2) the action
must be one "by which rights or obligations have been
determ ned" or "from which | egal consequences will flow."”
Bennett v. Spear, 520 U.S. 154, 177 (1997).
Def endants and Def endant-Intervenor argue the Revised

LCAS and new mappi ng direction are not ripe for review and are
not final agency actions. The Court disagrees.

Def endants and Defendant-Intervenor rely on Ohio Forestry
and Lujan v. National WIldlife Federation, 497 U S. 871 (1990),
to support their argunents. 1In Ohio Forestry, the Suprene

Court held a programmatic challenge to a forest plan that had
not been i nplenmented through any site-specific project was
premature and not ripe for review. The Court explained the
forest plan itself did not require anyone to do anything: It
did not give anyone a legal right to cut trees nor did it

abol i sh anyone's legal right to object to the cutting of trees.
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523 U. S. at 733. In other words, the plan would not inflict
significant practical harmat that point in the process. Id.
The Court noted the plaintiff would "have anple opportunity

| ater to bring its legal challenge at a time when harmis nore
I mm nent and nore certain." 1d. at 734. Such |later chall enge
"m ght also include a challenge to the | awful ness of the
present Plan if (but only if) the present Plan then matters,
i.e., if the Plan plays a causal role with respect to the
future, then-inmm nent, harmfromlogging." Id.

In Lujan, the issue was whether the BLM s | and-w t hdr awal
program was a final agency action. The plaintiff asserted
generally that the BLM s reclassification of sonme w thdrawn
| ands and the return of others to the public domain would open
the lands to mning activities and destroy the natural beauty
of the lands. The plaintiff alleged the BLM s "w t hdrawal
progrant (a termthe plaintiff chose) violated the Federal Land
Policy and Managenent Act (FLPMA) and NEPA by failing to
devel op, to mmi ntain, and, when appropriate, to revise |land-use
pl ans that provide by tracts or areas for the use of public
| ands. This alleged programincluded at |east 1,250 individual
classification term nations and wi t hdrawal revocations. The
Suprenme Court noted the | and w thdrawal review programthat the

plaintiff conplained about did "not refer to a single BLM order
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or regulation, or even to a conpleted universe of particul ar
BLM orders and regul ati ons.™
497 U.S. at 890. The program was nmerely the plaintiff's nane
for the continuing and constantly changi ng day-to-day
operations of the BLM As such, the Court held the program was
not an "identifiable" agency action and, therefore, not a final
agency action for purposes of the APA. 1d. at 899. Simlarly,
in Ecology Ctr., Inc. v. United States Forest Serv., the court
held the FS's failure to performcertain day-to-day nonitoring
tasks relating to a forest plan did not constitute "final
agency actions” subject to judicial review under the APA. 192
F.3d 922, 925-26 (9'" Cir. 1999). Defendants in this case
contend the revision of the LCAS and the new mappi ng direction
are sinply part of the day-to-day managenent operations of the
FS simlar to the actions of the agencies in Lujan and Ecol ogy
Center and are not subject to judicial review

At oral argunment, Plaintiffs addressed the issue of non-
justiciability. Plaintiffs distinguished Chio Forestry by
enphasi zing they specifically seek injunctive relief in their
First Claimrelating to the specific tinber sales even though
the First Claimincludes a programmtic challenge to the Forest
Plan itself as an integral part of the site-specific challenge.

Plaintiffs contend the FS is inplenmenting the tinber sales in
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reliance on its Biological Assessnents, which, in turn, were
based on the Revised LCAS and new mapping direction. As noted,
the FS concluded in its Biological Assessnents that |ynx
habitat and viability would not be adversely affected by the
sal es.

Plaintiffs cite Wl derness Society v. Thomas to support
their argunents. 188 F.3d 1130 (9'" Cir. 1999). In Thomms, the
Ninth Circuit held the FS's general nethodol ogy in determ ning
grazing suitability in a forest plan was subject to judicial
revi ew because a causal relationship existed between site-
specific injuries and alleged defects in the forest plan. The
court explained the Suprene Court in Ohio Forestry nerely held
“a generic challenge to a forest plan untethered to any
specific or concrete harm[is] not ripe for adjudication, and
therefore not justiciable.” 1d. at 1133. Simlarly,
chal l enges that only identify affected sites without alleging a
harm “causally related” to the forest plan are not justiciable.
ld. at 1134. On the other hand, a plaintiff may chall enge a
programmti c decision such as a forest plan if the plaintiff
all eges “either (1) imm nent concrete injuries that would be
caused by the forest plan, such as ‘allow ng notorcycles into a
bi rd-watching area’ or ‘clos[ing] a specific area to off-road

vehicles’, or (2) a site-specific injury causally related to an
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al l eged defect in the forest plan.” 1d. (citing OChio Forestry,

523 U. S. at 738).

The Court finds Thomas is on point. The revision of the
LCAS and new mappi ng direction have a direct causal
relationship to the alleged harm caused to Plaintiffs. The
FS' s inplenentation of the specific tinber sales depends on the
FS's Biol ogical Assessments, which, in turn, rely on the
Revi sed LCAS and new mapping direction for the conclusion that
the tinmber sales will have no adverse inpact on lynx viability
and critical habitat. The Court concludes, therefore, the
Revi sed LCAS and new mapping direction are judicially ripe for
review as a final agency action.

The second question is whether Defendants viol ated NFVA
either by de facto anmendnent of or failure to act to anend the
Forest Pl an through inplenmentation of the Revised LCAS and new
mappi ng direction w thout public involvenent.

VWhet her the issue is framed in ternms of a failure to act
or a de facto anmendnment, the relief Plaintiffs seek is the
sane: an order conpelling Defendants to conply with the public
i nvol vement requirenments of NFMA relating to forest plan
amendments. Section 706 of the APA provides courts nmay "conpel
agency action unlawfully w thheld or unreasonably del ayed."

Courts allow review under this "limted exception to the
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finality doctrine" only when an agency genuinely has failed to

act. Ecology Ctr., Inc. v. United States Forest Serv., 192

F.3d at 926. Thus, "conplaints about the sufficiency of an

agency action 'dressed up as an agency's failure to act are
not reviewable. 1d. (quoting Nevada v. Watkins, 939 F.2d 710,
714 n.11 (9" Cir. 1991)). Moreover, a failure to act is not
revi ewabl e unl ess the agency's inactionis "'in the face of
clear statutory duty or is of such a magnitude that it anpunts
to an abdication of statutory responsibility."™ ONRC Action v.
BLM 150 F.3d 1132, 1137 (9" Cir. 1998)(quoting Pub. Citizen
Heal th Research Group v. Commir, Food and Drug Adnin., 740 F.2d
21, 32 (D.C. Cir. 1984)).

Plaintiffs rely on Prairie Whods Prod. v. Espy, C v. No.
93-6288 (J. Hogan)(D. O., COct. 19, 1994), in which the
plaintiffs challenged the FS's decision to inplenent certain
i nteri mmeasures designed to mtigate the inpact of tinber
sal es on ol d-growth dependent species. The interim neasures
were designed to last only until the FS conpleted its EI'S
regarding its long-termstrategy for these species. The court
noted "NFMA vests the Forest Service with broad discretion to
determ ne how to address new information, whether to anmend
est abl i shed forest plans, and whether to nake prelimn nary

non- appeal abl e pl anni ng deci si ons pendi ng formal environnment al
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review." Nonethel ess, the court rejected the FS' s argunent
that it could revise or anend forest plans to refl ect new
i nformation without first adopting a formal forest plan
amendment or revision. The court explained, "The difficulty
with defendants' argunent is that there is no discernible limt
to the type of '"interimchange' exenpt from formal anmendnment
and public participation procedures.” Although the court
stated the agency m ght be able to nmake short-term interim
changes wi thout formal anendments in emergency situations, the
court found energency circunstances did not exist in that case.
The court, therefore, enjoined the FS from applying the interim
measures to remaining tinmber sales until it conplied with
NFMA' s pl an amendnent and public participation requirenents.
Plaintiffs also rely on House v. United States Forest
Serv., 974 F. Supp. 1022 (E.D. Ky. 1997), in which the
plaintiffs brought an action against the FS for declaratory and
i njunctive relief to prevent the FS from proceeding with a
proposed tinber sale |ocated within a one-m | e radius of
several cave systens where the endangered | ndi ana bat was known
to be present. The plaintiffs argued the FS viol ated NFMA when
it approved tinber sales based on policies that were not
formally nerged into the forest plan for approving the tinber

sales. The plaintiffs argued the policies, in actuality, were
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anmendnments to the forest plan, and the FS, therefore, was
required to conply with NFMA's public notice provisions. The
FS contended the policies nmerely clarified the standards and
guidelines already in the forest plan. The court, however,
found the policies provided additional guidelines, and,
therefore, they were subject to the notice and comment
procedures set forth in NFMA and NEPA. The court, therefore,
ordered the FS

not to inplenment the policies until the forest plan had been
properly amended under NFMA. Id. at 1034.

Here Plaintiffs argue the Revised LCAS and new mappi ng
direction are forest-wide policies that add |ynx guidelines to
t he Forest Plan where none originally existed. Plaintiffs,
therefore, assert these docunents are far nore than nere
clarifications. Accordingly, Plaintiffs argue these policies
must be part of the "one integrated plan" for managenent of the
Forest pursuant to NFMA, and their inplenmentation nust be
preceded by a formal anendnment of the Forest Plan, which
requires the procedural safeguards of public involvenent.

Def endants respond NFMA does not include any clear
statutory duty to anend formally the Forest Plan, which woul d
require public involvenent. Defendants rely primarily on ONRC

Action v. BLM 150 F.3d 1132 (9'" Cir. 1998), to support this
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argument. Like Prairie Wod Products, ONRC Action involved the

East si de Managenment Plan for public |Iands and national forests
east of the Cascade Range. In ONRC Action, the plaintiff

envi ronnental groups asserted the BLM was not permtted to
commt irretrievable resources to certain actions until it
conpleted an EIS to amend the plan. |In particular, the
plaintiffs argued the BLM was neglecting its duty under FLPMA
to nonitor adequately and to anend its management plans before
relying on those plans to make | and- managenment deci sions. The
Ninth Circuit held FLPMA does not include a clear duty to
updat e | and- managenent plans or to cease actions during the
updating process. |d. at 1140. Specifically, the amendnent
section of FLPMA provides "the Secretary shall, with public

I nvol vement and consistent with the terns and conditi ons of
this Act, devel op, maintain, and, when appropriate, revise |and
use plans.” 43 U.S.C. § 1712(a). The Ninth Circuit held this
| anguage does not create a "clear duty of when to revise the

pl ans, nor does it create a duty to cease actions during such
revisions.” Id. at 1139. |In addition, the Ninth Circuit noted
the plaintiffs failed to point to any provision in FLPVA or the
regul ations that would require BLMto cease actions during the
revi sion process even though a thorough exam nation of the

current plans would reveal that revision was warranted. 1d. at
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1140.

In this case, Defendants argue NFMA, |ike FLPMA, does not
contain any provision that requires the FS to anend its current
Forest Plan or to halt activities in the Forest during the
revi sion process. Plaintiffs, on the other hand, assert this
case i s not anal ogous to ONRC Action because the plaintiffs’
claims in ONRC Action are best characterized as a challenge to
the BLM s decision not to change the status quo. Plaintiffs
enphasi ze the FS in this case already has made the decision and
has acted to change the Forest Plan by inplenenting the Revised
LCAS and new mapping direction. Plaintiffs contend the FS
action triggers the mandatory duty to amend the Forest Plan
because the FS may not inplenent changes that have not been
i ncorporated through the required public involvenent procedures
of NFMA.

The Court concludes Plaintiffs have made the nore
persuasi ve argunment. The Revised LCAS and the new mappi ng
direction are substantial additions to the Forest Plan with
regard to Iynx conservation efforts as denonstrated by the fact
the FS specifically relied on those docunents when it prepared
its Biological Assessnents and concluded the projects at issue
coul d proceed on the basis that |ynx habitat was not found

within those projects. Here the revision of the LCAS and the
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new mappi ng direction were not nmerely part of the day-to-day
operations of the FS |ike the | ess substantial actions taken by
the FS and BLMin the cases on which Defendants primarily rely.
The court's concerns in Prairie Wods Products regarding the
absence of discernible limts to the discretion of the FS to
forego or to forestall formal anendment procedures with their
concom tant public involvenent also are concerns in this case.
The fact the FS takes the position that it will begin the

revi sion or anmendnent process for the Forest Plan relative to
the lynx in 2004 for conpletion in 2008 suggests the FS

recogni zes the substantial inport of its actions even though it
has chosen to avoid doing now what it will have to do |ater;
I.e., involve the public in the process. Whether based on a

t heory of a de facto amendnent or a failure to act to amend,
therefore, the Court concludes an order conpelling the public

I nvol vement required by NFMA is warranted as to these tinber
sal es.

2. Counts 2 and 3 - Substantive Chall enges under NFMA.

Plaintiffs allege Defendants acted arbitrarily and
capriciously generally in the Forest Plan (Count 2) and
specifically in their subsequent revision to the LCAS and new
mappi ng direction (Count 3). Plaintiffs contend Defendants

failed to assure diverse and vi abl e popul ati ons of |ynx across
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the Forest in violation of NFMA and 36 C.F. R § 219.19(a)(7),
the regulation in effect before November 2000° that requires the
FS to identify habitat determ ned to be critical for threatened
species such as the lynx and to prescribe nmeasures to prevent
the destruction or adverse nodification of such habitat.
Def endants concede Plaintiffs my have the right to chall enge
the site-specific projects (Count 3) on the theory that the
projects fail to maintain the viability of the |ynx because
either the Forest Plan has inadequate standards or the projects
are inconsistent with the standards in the Forest Pl an.
Def endants argue, however, Plaintiffs have not presented any
evi dence to support their assertions that the projects harmthe
viability of the lynx. 1In other words, the FS contends its
best science is to the contrary and, therefore, the FS has not
acted arbitrarily and capriciously.

In response to Plaintiffs’ challenge to the Forest Plan

generally (Count 2), Defendants reiterate the principles in
Ohi o Forestry defeat Plaintiffs' claim Defendants note Ohio
Forestry distingui shes between a Forest Plan wi th inadequate

standards (to which a chall enge may be appropriate) and a

3 This regul ati on was anended i n Novenmber 2000. The

parties agree the former regul ation applies to the issues in
this case.
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Forest Plan in which no standards exist (to which a chall enge

I's inappropriate) as in this case.

Plaintiffs agree both Counts 2 and 3 relate to the sane
i ssue: \Vhether the FS acted arbitrarily and capriciously when
It issued Biological Assessnents in 2001 concl udi ng none of the
ti mber sal es woul d adversely inpact the Iynx or |ynx habitat.
Plaintiffs assert the FS nust conply with the substantive
requi rements of NFMA that are designed to ensure continued
diversity of plant and animl communities. See 16 U.S.C
§ 1604(9)(3)(B).

Former 36 C.F. R 8 219.19 requires the FS to ensure the
viability of wildlife species. "[H abitat nust be provided to
support, at least, a mnimum number of reproductive individuals
and that habitat nust be well distributed so that those
i ndi viduals can interact with others in the planning area.”
Former 36 C.F.R 8§ 219.19. The planning area is defined as the
area covered by the forest plan; i.e., the forest itself. In

addi tion, pursuant to forner 36 C.F. R 8§ 219.19(a)(7), when a
species is designated as threatened or endangered under the
ESA, the follow ng additional requirenments apply:

Habitat determned to be critical for

t hreatened and endangered species shall be

i dentified, and neasures shall be prescribed

to prevent the destruction or adverse
nodi fication of such habitat. Objectives
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shall be determ ned for threatened and
endanger ed species that shall provide for,
where possible, their renmoval fromlisting
as threatened and endangered species through
appropriate conservation neasures, including
t he designation of special areas to neet the
protecti on and managenent needs of such
speci es.

Plaintiffs enphasize the existing Forest Plan is silent as
to how the lynx or lynx habitat will be protected and does not
I ncl ude any standards or guidelines to ensure their viability.
Plaintiffs contend, therefore, the FS' s approval of the site-
specific tinber sales at issue is not in accordance with | aw
because the Forest Plan fails to ensure the survival of viable
popul ations of lynx. As noted, Plaintiffs' clainms constitute a
programmtic challenge to the Forest Plan (Count 2) and to the
specific tinber sales (Count 3) that have been inplenmented in
accordance with the Forest Plan and the subsequent Revised LCAS
and new mappi ng direction.

The parties disagree on the scope of the viability
requi rement. Defendants argue the viability regulation only
requires the FS to show that each site-specific project wll
mai ntain viability. Defendants contend they designed all of
these projects to ensure the viability of the Iynx using the

best scientific information avail able (the Revised LCAS and the

new mappi ng direction) concerning the |ynx and | ynx habitat.
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I n addition, Defendants argue Plaintiffs do not present any
credi bl e evidence to support their allegations that the Forest
Pl an and the site-specific projects fail to naintain the
viability of the lynx. |In any event, Defendants point out the
Court nust defer to the agency's interpretation of equivocal
evidence as long as that interpretation is reasonable. Thus,
Def endants assert the FS's determi nation that it has maintained
the viability of the Iynx in the tinber sales through the

Revi sed LCAS and new mapping direction is not arbitrary and
capricious as a matter of |aw.

Plaintiffs enphasize the viability regul ati on applies at
both forest-wi de and site-specific levels. 1In addition,
Plaintiffs argue the FS could not ensure the forest-w de
viability of the lynx nmerely by considering each site-specific
proj ect.

In Idaho Sporting Congress v. Rittenhouse, the Ninth
Circuit recently upheld a substantive chall enge under NFMA to
two tinmber sales in the Boise National Forest on the ground
that the viability standard in the overall forest plan (to
which the two sales were tiered) was invalid. 305 F.3d 957 (9t"
Cir. 2002). The court, however, refused to issue a forest-w de
i njunction against all |ogging and stated "[s]uch a sweeping

remedy is not warranted. At such tine as the Forest Service
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seeks to approve future | ogging projects, it nmust denonstrate
conpliance with the Forest Act and NEPA for those sales.” Id.
at 974.

Plaintiffs argue the holding in Idaho Sporting Congress v.
Ri ttenhouse applies particularly to this case because no |ynx
viability standards are included in the Forest Pl an.
Def endants, however, distinguish this case from Ildaho Sporting
Congress v. Rittenhouse, which involved a forest plan with

viability standards that were inadequate. Although the Forest
Pl an at issue here does not contain standards specific to the

| ynx, Defendants point out the FS engaged in scientific studies
regardi ng | ynx habitat that resulted in the Revised LCAS and
new mappi ng direction, which, in turn, set forth standards to
neet the viability requirements of the regulations. The FS
expressly relied on the Revised LCAS and new mapping direction
st andards when it prepared Biol ogical Assessnments and concl uded
none of the tinber sales at issue adversely inpacted the |ynx
and |ynx habitat.

In deference to an agency's expertise, the district court
reviews an agency's interpretation of its own regul ations
solely to determ ne whether that interpretation is arbitrary
and capricious. 5 U S.C. 8 706(2)(A). Thus, the court wll

uphol d an agency's interpretation unless it is plainly
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erroneous or inconsistent with the regulation to the extent
that it results in a clear error of judgnment. Hells Canyon
Alliance v. United States Forest Serv., 227 F.3d at 1177. Here
Plaintiffs challenge the lynx viability standards set forth in
t he Revised LCAS and the new mapping direction on procedural
grounds under NFMA and NEPA. If that challenge is successful,
the FS's reliance on the standards in the Revised LCAS and new
mappi ng direction constituted a clear error of judgment and,
therefore, was arbitrary and capricious.

As noted, the Court has found the Revised LCAS and new
mappi ng direction are procedurally flawed under NFMA because of
the | ack of public involvenent. For the additional reasons
that follow, the Court also finds the Revised LCAS and new
mappi ng direction are procedurally flawed under NEPA.

Def endants’ determ nation of viability based on these
procedural |l y-fl awed agency actions, therefore, was not
reasonabl e. Accordingly, the Court concludes Plaintiffs’
substantive chall enge against the specific tinber sales in
Count 3 is well-taken. Consistent with the principles in Idaho
Sporting Congress v. Rittenhouse, however, the Court wll
enjoin only the specific tinber sales at issue rather than al
activities within the Forest pending conpliance with the

applicabl e procedural requirenents.
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C. Second Claim Violation of NEPA.

NEPA has two purposes: (1) to inpose on a federal agency
"the obligation to consider every significant aspect of the
envi ronnmental inmpact of a proposed action” and (2) to ensure
"the agency will informthe public that it has indeed
consi dered environnmental concerns in its decision making
process.” Kern v. United States Bureau of Land Mgnt., 284 F. 3d
1062, 1066 (9'M Cir. 2002) (quoting Baltinmore Gas & Elec. Co. v.
Natural Res. Def. Council, Inc., 462 U. S. 87, 97 (1983)). NEPA
does not contain substantive environnmental standards but
i nstead "establishes "action-forcing' procedures that require
agencies to take a 'hard | ook' at environnental consequences.”
Id. (quoting Metcalf v. Daley, 214 F.3d 1135, 1141 (9" Cir.
2000)) .

NEPA requires federal agencies to prepare an EIS before
taki ng "maj or Federal actions significantly affecting the
quality of the environment." 42 U S.C. § 4332(2)(C). The
first step in the environnental review process is to determ ne
whet her the proposed action is categorically exenpt from
environmental review. |If an action is not categorically
exenpt, federal regulations permt the agency to conduct a |ess
exhaustive Environnmental Assessment to determ ne whether the

proposed action "may significantly affect” the environnent and,
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t herefore, whether the agency is required to prepare an EIS.
Native Ecosystens Council v. Mchael, 304 F.3d 886 (9" Cir.
2002). See also 40 C.F.R 88 1501.4(b), 1508.09.

To prevail on a claimthat the agency violated its
statutory duty to prepare an EIS, a "plaintiff need not show
that significant effects will in fact occur."” |daho Sporting
Congress v. Thomas, 137 F.3d 1146, 1149 (9th Cir. 1998). The
plaintiff only has to raise substantial questions as to whether
a project may have a significant effect on the environnent.

Id. An Environnental Assessnment is a "concise public docunent”
that "briefly provide[s] sufficient evidence and anal ysis for
det erm ni ng whet her the inpact is significant enough to require
the preparation of an EI'S or whether a Finding of No
Significant Inpact (FONSI) may be issued instead.” 40 C.F.R 8§
1508.9. An Environmental Assessment nust contain brief

di scussions of (1) the need for the proposed action, (2)
alternatives to the proposal, (3) the potential environnental

i npacts of the proposal and alternatives, and (4) a listing of
agenci es and persons consulted during the assessnent. 40
C.F.R § 1508.9. A FONSI nmnust present briefly the reasons an
action will not have a significant effect on the human

environment. 40 C.F.R 8§ 1508. 13.

1. Count 1 - Failure to Prepare an Environnental
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Assessnent _or EIS for the New Mapping Direction.

Plaintiffs contend the FS should have prepared an
Envi ronment al Assessnment or an EI'S pursuant to NEPA because the
new mappi ng direction elimnated thousands of acres of
previ ousl y-recogni zed | ynx habitat and, as a result, decreased
protection for the lynx. According to Plaintiffs, therefore,
t he new mapping direction constitutes a major federal action
that will significantly affect the quality of the human
envi ronment .

Def endants argue the new mapping direction is not a final
agency action because mappi ng al one does not significantly
i mpact the environnment, and Plaintiffs, therefore, cannot show
t he new mapping direction results in any harm |In addition,
Def endants assert the new mapping direction is categorically
excl uded by the Secretary of Agriculture, and, therefore, the
mappi ng was not arbitrary and capri ci ous.

The threshold issue is whether the new mappi ng direction
Is a final agency action. The Court concludes the new mappi ng
direction is a final agency action for the reasons stated in
the analysis of Plaintiffs' clains brought under NFMA.

The second issue i s whether the new mapping direction is a
maj or federal action that will significantly affect the

environnment. The Council on Environnmental Quality (CEQ has
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promul gated regulations in which it specifies mjor federal
actions include new or revised agency policies such as those

t hat "guide or prescribe alternative uses of Federal resources,
upon which future actions will be based.” 40 C.F.R 8§ 1508. 18.
CEQ regul ati ons establish three categories of agency action for
NEPA purposes: (1) proposals for major federal actions that
usually require an EI'S should i mrediately trigger preparation
of an EIS, see 40 C.F. R 8§ 1501(4)(a); (2) the agency my

desi gnate types of actions that usually do not require the
preparation of an EIS to be “categorically excluded,” which

w || preclude NEPA review absent extraordinary circunstances,
see 40 C.F. R § 1508.4; and

(3) any action that does not fall within the first or second
category should be evaluated in an Environnental Assessment to
det erm ne whet her the inpact may be significant and, as a
result, require the preparation of an EIS, see 40 C.F. R 8§
1501.4(b). See also Siskiyou Reg'|l Educ. Project v. Rose, 87
F. Supp. 2d 1074 (D. Or. 1999).

Plaintiffs repeat their argunent that the new mappi ng
direction is a mgjor federal action that significantly affects
the lynx because it effectively renoves thousands of acres of
Forest as lynx habitat.

Def endants, however, argue the new mapping direction is
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not a major federal action, but nerely part of the day-to-day
managenent activities of the FS in gathering inventory
information. “The gathering of inventory data has no effect on
the environment. Preparing maps from habitat descriptions can
hardly be said to affect the human environment.” Defs.' Mem
in OQop'n to Pls." M. for Summ J. at 24.

Mor eover, Defendants assert the new mapping direction has
been categorically excluded by the Secretary of Agriculture in
his regulation for “[i]nventories, research activities, and
studi es, such as resource inventories and routine data
col l ecti on when
such actions are clearly limted in context and intensity.”

57 Fed. Reg. 43180, 43208 (Sept. 18, 1992). Defendants
maintain their interpretation of new mapping direction as an
action included within the above categorical exclusion “should
be given controlling weight unless plainly erroneous or

i nconsistent with the terms of the regulation.” See Al aska
Ctr. for the Env't v. United States Forest Serv., 189 F.3d 851,
857 (9th Cir. 1999).

After considering the argunents of the parties, the Court
concl udes Defendants have substantially mnimzed the effects
of the new mapping direction. The new mapping direction was

far nore than the result of day-to-day inventory-taking. It
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significantly changed the nature and the extent of |ynx

habi tat, and the consequences to the |lynx may be far-reaching.
It has been used by the FS to reduce the recognized primry

| ynx habitat within the Forest by thousands of acres and
enabled the FS in its Biological Assessnments for the tinber
sales to conclude the sales would not occur within primary |ynx
habitat and, therefore, would not inpact the |ynx adversely.
The Court finds Defendants, at the | east, were required under
NEPA to prepare an Environnmental Assessnent with public

i nvol vement to determ ne whether the new mappi ng direction

m ght significantly affect the Iynx in the Forest and whether
Def endants shoul d prepare an EIS.

2. Count 2 - Supplenental EIS (SEIS) for 1990 Forest

Pl an.

Plaintiffs also contend the fact the FS eventually made
substanti al changes regardi ng the managenent of the |ynx and
the identification of lynx habitat in the Forest indicates the
FS shoul d have prepared a SEIS for the original 1990 Forest
Pl an pursuant to NEPA. In addition, Plaintiffs assert
Def endants vi ol ated NEPA by tiering the Biological Assessnents
on the site-specific projects to the Revised LCAS and new
mappi ng direction even though those docunents were not

subjected to NEPA review. Finally, Plaintiffs argue Defendants
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acted arbitrarily and capriciously when they failed to

suppl ement the 1990 EIS for the original Forest Plan based on
new i nformati on regarding the Iynx, including the various
scientific studies done by the FS on the |ynx and its habitat,
the listing of the lynx as threatened under the ESA in 2000,
the revision of the LCAS, and the new mapping direction.
Plaintiffs contend the fact that several other forests in the
Rocky Mountain regi on have decided to supplenment their EISs
based on the same new i nformati on supports Plaintiffs' argument
t hat Defendants’ failure to act has been arbitrary and
capri ci ous.

Def endants, in turn, assert the FS has determned it wll
revise or anend the Forest Plan to include specific direction
for Iynx managenment in the future. Defendants contend,
however, the new | ynx information on which the Revised LCAS and
new mappi ng direction were based is not significant enough to
require a SEI'S now. Defendants nmintain they have acted
appropriately on the new information by, inter alia, entering
into a Conservation Agreenment with other agencies. Defendants
i nsi st, however, they are not required to supplenment the
original Forest Plan EIS. Defendants also argue the listing of
a species as threatened under the ESA is not significant by

itself. See Swanson v. United States Forest Serv., 87 F.3d
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339, 344 (9" Cir. 1996)(court held the new listing of sal non as
threatened did not require a SEIS, particularly when the FS
previously determ ned the proposed tinber sal es would not
adversely inpact the salnon). Defendants also point to |Idaho
Sporting Cong. v. United States Forest Serv. in which the court
held recent wildfires did not require a SEIS for the forest
pl an when the FS issued a report stating i medi ate changes to
the forest plan were not required. 31 F. Supp. 1236 (D. Idaho
1996), aff’d, 122 F.3d 1071 (9" Cir. 1997). In summary,
Def endants state they are not engaging in any activities that,
in their judgnment, would adversely affect the lynx. OF course,
Def endants' judgnent is based on the information contained in
t he new mappi ng direction, which elimnated substantial acreage
In the Forest as |ynx habitat.

I n Idaho Sporting Cong. v. Alexander, the court stated
“NEPA i nposes on federal agencies a continuing duty to
suppl ement existing EAs and EISs in response to ‘significant
new circunstances or information relevant to environnental
concerns and bearing on the proposed action and its inpacts.’”
222 F.3d 562, 566 n.2 (9" Cir. 2000)(citing 40 C.F.R §
1509(c)(21)(ii)). In Friends of the Clearwater v. Donmbeck, the
court further stated “[w] hen new information cones to |ight,

t he agency nmust consider it, evaluate it, and make a reasoned
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determ nation whether it is of such significance as to require
[a SEIS].” 222 F.3d 552, 558

(9th Cir. 2000) (citing Marsh v. Oregon Natural Res. Council,

490 U.S. 360, 374 (1989)).

When reviewi ng a decision not to prepare a SEIS, the court
considers four factors: (1) the environmental significance of
the new information, (2) the probable accuracy of the
i nformation,

(3) the degree of care with which the agency considered the

i nformation and evaluated its inpact, and (4) the extent to
whi ch the agency supported its decision not to supplenent the
EIS with a statenent of explanation or additional data. Aninma
Def ense Council v. Hodel, 840 F.2d 1432, 1438 (9'" Cir. 1988).

In Friends of the Clearwater, the new information included
t he designation of seven previously unlisted species as
“sensitive” together with the FS s acknowl edgnent that the
original forest plan’s standards for old growth and snags were
I nadequate. 222 F.3d at 555-56. The court found the FS
“shoul d have timely and properly considered the need for an
SEIS in light of the new information that the Forest Service
itself had devel oped concerning sensitive species and its old
gromt h and snag standards.” The court held the FS's failure to

do so viol at ed NEPA. Id. at 561.
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This Court agrees with Plaintiffs that Defendants do not
of fer a satisfactory explanation as to why the new mappi ng
direction is not sufficiently significant for Defendants now to
suppl enment the original EIS for this Forest when other forests
have decided to do so. The Court also finds it unreasonable
for Defendants to suggest their agreenent to defer activities
likely to affect the Iynx adversely is adequate in |light of the
fact Defendants' new mapping direction was prepared w thout any
public involvement and formed the basis for Defendants'
determ nation that none of the current activities would involve
primary |lynx habitat or adversely inpact the |ynx.

Finally, Plaintiffs argue the Biol ogical Assessnments
conducted by the FS for the tinber sales at issue relied on the
Revi sed LCAS and new mapping direction even though these
docunments did not undergo NEPA analysis. Plaintiffs cite Kern
v. United States Bureau of Land Mgmt. for the proposition that
“tiering to a docunent that has not been prepared pursuant to
NEPA is not permtted, for it circumvents the purpose of NEPA.”
284 F.2d 1062, 1073 (9th Cir. 2002).

Def endants reiterate their position that neither the
Revi sed LCAS nor the new mapping direction constitute final
agency action or a major federal action sufficient to trigger

NEPA anal ysis and, accordingly, Defendants did not inproperly
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tier to the Biological Assessments for the tinmber sales.
Because Defendants did not conply with NEPA when they

i mpl enented the new mapping direction, the Court concludes it

was i nproper for Defendants to tier the Biological Assessnents

for the tinber sales to the new mappi ng direction.

D. Third Claim ESA.

Plaintiffs contend Defendants violated 8 7 of the ESA,

16 U.S.C. 8§ 1531, et seq., by failing to consult on the Sandy

Bottle Project, the Lone Dog Project, and part of the MCully

Projects. Plaintiffs, however, concede the Court's rulings on

their clainm under NFMA and NEPA render their ESA cl ai m npot.

CONCLUSI ON

For these reasons, the Court GRANTS IN PART Plaintiffs’
Motion for Summary Judgnent and Injunctive Relief as to their
First Claimbrought under NFMA and their Second Cl ai m brought
under NEPA to the extent those clains constitute specific
chal l enges to the follow ng pending tinmber sales: the MCully
Restoration Projects, the Sandy Bottle Restoration Project, and
the Little Bear Project. Accordingly, the Court hereby enjoins
Defendants fromall activities in furtherance of these tinber
sal es pending conpliance with the procedural requirenents of

NFMA and NEPA. The Court's resolution of Plaintiffs' Mtion
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with regard to these three tinmber sales renders noot
Plaintiffs’ Third Claim brought under the ESA. The Court
otherwi se DENIES Plaintiffs' Mtion for Summary Judgnent and
specifically denies Plaintiffs' request for injunctive relief
on a broad, programmtic basis against the Wall owa- Wit nman
Land and Resource Managenment Pl an.

The Court al so GRANTS I N PART Defendants’ Cross-Motion for
Summary Judgnment based on the Court's |ack of subject-matter
jurisdiction to consider the Lone Dog Project. The Court
DENI ES Def endants' Cross-Mtion in all other respects.

IT 1S SO ORDERED

Dated this 11" day of March, 2003.

/s/ Anna J. Brown

ANNA J. BROWN
United States District Judge
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