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Center for Biological Diversity


December 9, 2002

Mr. Evan Lewis

Department of the Army

Seattle District, Corps of Engineers



   Seattle, WA
  98124-3755

Dear Mr. Evans,

We are writing to provide comments on the Corps draft environmental assessment on “interim implementation of alternative flood control and fish flows at Libby and Hungry Horse Dams in Montana” (referred to herein as the EA).  We support the Corps in moving forward with implementation of “Variable Q flood control” (VARQ) beginning January 1, 2003. In the following comments, we discuss the necessity of immediate implementation of VARQ, inadequacies in the EA concerning modeling the effects of VARQ, and other measures necessary to avoid jeopardy and take of the Kootenai River White Sturgeon.  

The necessity of immediately implementing VARQ: 
The U.S. Fish and Wildlife Service’s (USFWS) biological opinion (BiOp) on “effects to listed species from operations of the Federal Columbia River Power System,” issued December 20, 2000, concluded that operation of Libby Dam is likely to jeopardize the continued existence of the Kootenai River White Sturgeon, adding that:

 “this conclusion is based upon the probability that, under the proposed action, continuing high levels of mortality of fertilized eggs, and the resulting lack of significant recruitment to the only extant population of Kootenai River white sturgeon, will continue” (USFWS 2000)  

To alleviate jeopardy, the USFWS established a series of reasonable and prudent alternatives related to water storage, increasing the amount of water (typically in cubic feet/second of cfs) that can be released from the dam, and understanding constraints to releasing larger flows related to human endeavor in the Kootenai Valley below the dam.  On the issue of water storage, the BO mandated that:  

 SEQ CHAPTER \h \r 1“By January 2001, the action agencies shall develop a schedule of all disclosures, NEPA compliance and additional Canadian coordination necessary to implement VarQ flood control/storage at Libby Dam. The action agencies shall complete coordination with Canada and NEPA compliance, and implement VarQ by October 2001”  (USFWS 2000)

The Corps has failed to implement VARQ and is just now issuing NEPA documentation to implement VARQ January 1, 2003, fifteen months late.  On July 11, 2002, the USFWS sent the Corps a letter in which they concluded:

“If the Corps proceeds with VARQ in December 2002, the change in implementation schedule will not reduce the ability to meet the intent of the RPA contained in the FCRPS BiOp.  However, if the Corps delays the decision beyond 2002 or decides not to proceed with VARQ, this modification of the action could reduce the ability to meet the intent of the RPA.” (Letter to Brigadier General David Fastabend, Army Corps, from William Shake, Special Assistant to the Regional Director, USFWS).    

We disagree with this conclusion and maintain that the Corps is currently in violation of the BiOp and is thus jeopardizing the continued existence of the Kootenai River White Sturgeon in violation of the Endangered Species Act section 7(a)(2).  Regardless of our disagreement with the conclusions of the USFWS letter, the Corps must now implement VARQ or according to both the BiOp and July 11, 2002 letter, the agency will jeopardize the continued existence of the Kootenai River white sturgeon in violation of the ESA.  

Inadequacies in Army Corps modeling of the impacts of VARQ:    

The EA bases its analysis of the socioeconomic effects of implementation of VARQ on a modeling effort presented in “Hydrologic Analysis of Upper Columbia Alternative Flood Control and Fish Operations On Columbia River System including the VARQ Flood Control Plan at Libby and Hungry Horse Projects.”  The EA acknowledges:

“The daily time step model results may be used to develop frequency curves or exceedence curves, yet they are not representative of what may actually occur during real-time operation.  For instance, the forecasts used in Libby Dam operations are more conservative than those used in the modeling discussed below.  Also, the modeling scenarios do not incorporate the project operator’s real-time adaptive management decision-making that may change outflow from Libby Dam, nor do they include other system operations such as fish or power operations that would result in different project releases.”        

This statement indicates that the Army Corps has presented a representation of Kootenai River flows that is skewed upwards, meaning the EA presents a worst-case scenario.  The EA concludes that “VARQ FC with fish flows appears to increase the risk of flooding magnitude and severity along the Kootenia River, particularly if early season runoff volume forecasts substantially underestimate the actual runoff volume.”  Given that the Army Corps’ analysis tends to overestimate flows, the veracity of this conclusion is difficult to assess.    

The importance of providing accurate information on flows cannot be stressed enough.  By using a model that overestimates flows the Corps has very likely raised undue concern among landowners in the Kootenai Valley. For the final EA, the Corps must redo the modeling, using the same models used to operate the dam, and including real-time operations of the project operator (possibly through including rules in the model that mimic operator judgement) and other system operations, such as fish flows and power drafts.  

Failure to redo the modeling is a clear violation of the National Environmental Policy Act (NEPA).  NEPA’s implementing regulations require that “agencies shall insure the professional integrity, including scientific integrity, of the discussions and analyses in environmental impact statements” (Sec. 1502.24, 43 FR 55990, Nov. 28, 1978).  More broadly, the regulations require that information provided in NEPA documents must “be of high quality,” and that “accurate scientific analysis, expert agency comments, and public scrutiny are essential to implementing NEPA” (Sec. 1500.1(b), 43 FR 55990, Nov. 28, 1978).      

Other reasonable and prudent alternatives to avoid jeopardy:
As discussed above, water storage under VARQ is just one component of the reasonable and prudent alternatives the Corps must take to avoid jeopardy.  Water storage in and of itself will do little to benefit the sturgeon.
  Rather, the whole purpose of water storage is to ensure that there is sufficient water to release large flows in the spring when they are needed to induce sturgeon spawning.  The sturgeon last successfully reproduced in 1974 when flood stage was at 1765.5 ft. above sea level and discharge was at 40,000 cfs at Bonners Ferry, ID.  The Corps has since limited operation of Libby Dam to 1764 ft at Bonners Ferry.  The BiOp included a number of RPAs to reconcile this discrepancy, including measures to increase the release capacity of the dam and studies to determine what if any damage may occur from larger releases.  

The BiOp calls for increasing the release capacity of the dam by 10,000 cfs to 35,000 cfs in two 5,000 cfs increments.  The first step in achieving this goal is a spill test with the BiOp stating:

“The proposed spillway test in 2001 shall be conducted under sufficiently high turbine discharge levels during the sturgeon conservation operation to reliably estimate the maximum spillway flow dilution capability and compliance with the state water quality standard of 110 percent gas saturation, with up to six (6) turbines operating at full capacity, and/or a total release capacity of 35,000 cfs through a combination of spillways and a turbine. Possible changes in dissolved gas concentrations throughout the Kootenai River shall be evaluated. This test shall also include monitoring of effects of the spill on bull trout and other fish in the Kootenai River.”

The spill test was conducted in 2002 with the Corps concluding that only 1,000 cfs, rather than 5,000 cfs, can be passed over the spillway:

“The USFWS 2000 FCRPS BiOp calls for an increase in the routine dam discharge capacity during the spring and early summer to up to 35,000 cfs, well above current powerhouse capacity…  Monitoring completed during spill events in June and July, 2002 indicate spill way flow above 1,000 cfs could increase total dissolved gas above 110% as measured at the tailrace.  Therefore all alternatives in this EA assumes the maximum controlled flow for sturgeon flows is 26,000 cfs (25,000 cfs powerhouse discharge plus 1,000 cfs spillway flow)” (EA)  

In the event that 5,000 cfs could not be passed over the spillway, the BiOp established an additional RPA, which stated:

“If, by December 30, 2001, it is determined that at least 5,000 cfs can not be routinely passed over the spillway within the total dissolved gas criteria of 110 %, or VarQ or some other flood control/storage procedure has not been adopted, the action agencies shall immediately begin preparation of NEPA documentation and seek funding for installation of one turbine or spillway flow deflectors, which are to be operational by spring 2004. (Note: This will also increase the probability of storage for reservoir refill to the benefit of other listed fish including bull trout, resident fish, and recreation, it will hasten the date in which the reservoir reaches the spillway and fills, and it will reduce the risk of harm to fish in the Kootenai River through dissolved gas supersaturation in the event of forced spill.)”

As it has now been determined that 5,000 cfs cannot be routinely passed over the spillway, this condition has been met and the Corps should initiate NEPA to install a turbine or flow deflectors that will be operational by spring 2004.  Both the scoping letter and the present draft EA indicate that the current NEPA process is only focused on implementation of VARQ and will not be fully completed until the end of 2004 (FR: October 1, 2001, V. 66, No. 190, Page 49943-49944).  Thus, the Corps must either expand the purpose of the current NEPA process and speed up the timeline, or initiate a new NEPA process specifically for increasing flow capacity.  

The BiOp further requires that “the action agencies shall immediately reinitiate consultation with the Service if at any point it is determined either of the above two 5,000 cfs (10,000 cfs total) increased release increments scheduled for spring of 2002, or 2004 and 2007, is not achievable.”  According to this RPA, the Corps must also reinitiate consultation.

In addition, the BiOp requires a number of studies to determine the impacts of increased flows on socioeconomic concerns in the Kootenai Valley, including:

“By spring 2001, the Corps shall evaluate flood levels and public safety concerns along the banks of the Kootenai River below Libby Dam, and the feasibility of increasing releases above any identified channel capacity constraints through structural or non-structural means. A report shall be provided to the Service by December 1, 2001.”

“By December 1, 2001, the action agencies shall quantify the effects of groundwater seepage associated with the magnitude and duration of sturgeon flows on crops in the Kootenai Valley relative to all other types high flow/stage events which occur in the Kootenai River. The effects of direct precipitation and runoff from small tributaries within the Kootenai Valley on both surface and ground water levels shall also be accounted for in this study. This shall include delineation of specific sites affected and identification of all feasible remedies specific to those sites such as, drainage, willing seller land purchases, and enrollment in the Department of Agriculture's Wetland Reserve Program.”

“By December 1, 2001, the action agencies shall report specifically on the effects of load following on levee integrity throughout the Kootenai Valley over the last 26 years. This may be incorporated into the ongoing flood damage reduction study.”

According to information obtained from a Freedom of Information Act request to the USFWS, these studies have not been conducted and the relevant reports not submitted to USFWS.  To comply with the BiOp, the Corps needs to immediately initiate these studies.  

Conclusions:

.  

To avoid jeopardizing the continued existence of the Kootenai River white sturgeon, the Corps must immediately implement VARQ, initiate NEPA to install additional turbines or flow deflectors in order to increase the release capacity of the dam, and initiate the above studies.  Failure to take any of these actions will constitute a violation of the ESA.  The Corps also needs to more accurately model the potential effects of VARQ in their final EA.  If you have any questions about these matters, please do not hesitate to contact me concerning these matters at ngreenwald@biologicaldiversity.org or 406-556-1423.  

Sincerely,

D. Noah Greenwald

Conservation Biologist

PO Box 5101

Bozeman, MT
  59717 
� Reduced winter flows associated with storage under VARQ will benefit burbot.





