									May 17, 2003


Larry Dawson, Forest Supervisor


Vern Bretz, Forest Geologist


Clearwater National Forest


12730B Highway 12


Orofino, ID  83544





RE: Small Scale Suction Dredging in Lolo Creek and Moose Creek, Clearwater and Idaho Counties, Idaho





Dear Supervisor Dawson and Mr. Bretz:





The following comments on the Lolo Creek and Moose Creek placer dredging are submitted on behalf of Friends of the Clearwater, Idaho Conservation League, the Ecology Center, the Lands Council, Idaho Sporting Congress, Alliance for the Wild Rockies, Idaho Rivers United, and the Palouse Group of Sierra Club.





Introduction 





The scoping letter indicated that this proposal covered 16 proposals in Lolo Creek and 13 in Moose Creek.  Now, the DEIS says it apparently covers 17 claims on Lolo Creek and 26 on Moose Creek.  Why the change?





Does this DEIS cover any proposal for suction dredge mining in the area covered by the analysis?  There is still no clear indication whether suction dredging could occur in others streams.  That is particularly true of the Moose Creek proposals which flow into Kelly Creek and then the North Fork Clearwater.  The Big Game Habitat Restoration and a Watershed Scale (BHROWS) document indicates that the North Fork, from Kelly Creek to Beaver Creek, and all of its tributaries in that section, except Weitas Creek, are open to suction dredging.  These pose a major threat to water quality and fisheries.





The mining claimants must also demonstrate that a right to mine, under the 1872 Mining Law, exists on each claim involved in the proposed mining operation prior to the initiation of disturbing activities.  We raised this issue in our scoping comments and reiterate it now.





This cannot be done with the blanket approval of some 29 plans of operations (or some 43 mining claims, DEIS page 1-1 or 66 proposals, DEIS page 2-1). There also must be effective monitoring and enforcement of the rules and regulations governing mining at each mine site and assurance that each of the claimants has the proper permits and licenses before initiation of the mining operation.  Frankly, we question whether and how the agency can enforce the provisions proposed under various alternatives such as if fish eggs are evacuated or mercury is discovered (see DEIS chapter 2).





Finally, we raised several issues in our scoping comments that were listed but not addressed in the DEIS (pages 1-11 to 15).  As such, many of the concerns addressed in the scoping letter remain.    





NEPA Issues/Purpose and Need





A major purpose of NEPA is to evaluate a reasonable range of alternatives.  However, the DEIS ducks this issue by failing to look at an alternative that withdraws the habitat for listed species from mineral entry (DEIS page 2-9).  The agency cannot so narrowly define the purpose and need as to preclude a meaningful analysis of other alternatives.





Furthermore, the refusal to do separate NEPA analysis for each proposal not only fails to comply with NEPA’s requirements for site-specific analysis, it adds considerable confusion to the process.  The District Ranger could approve suction dredge mining years after completion of this EIS without any NEPA analysis at all.  It seems that in order to review this decision at higher levels, citizens who own the national forest, would be required to challenge this document.  Yet, the DEIS notes any ROD emanating from this EIS would not approve any proposed action (2-9).  A clearer statement of policy is needed as it appears many decision memos or other non-challengeable decisions would emanate from this EIS and no ROD would be prepared.  Is that accurate?  If so, it violates not only NEPA but the Appeal Reform Act as well.





The DEIS is unclear whether the current plans of operations (POOs) are sufficient to meet the requirements of the DEIS proposed on page 2-27.  The FOIA response sent to Friends of the Clearwater indicates none of the POOs explicitly mention the 30 conditions in the DEIS.  Does the agency maintain that new POOs will need to be submitted before allowing suction dredging to occur?





Existing Environmental Conditions and Environmental Impacts and Concerns





Here the DEIS fails to address issues we raised in our scoping letter.  In particular, monitoring current conditions would be important to see what the impacts of suction dredging are on the Clearwater National Forest.  For example, camping in one place beyond 14 days and the impacts of repeatedly loading the dredge from the trailer or pick-up in and out of the streams.





Often, numerous poorly constructed roadways parallel and across streams to access mining claims. These routes can cause sedimentation of the adjacent streams due to associated gullying and landsliding prevent the growth of woody vegetation, important for the ecological functioning of RHCAs.  Thomson and Lee� found that density of juvenile Chinook salmon decreased as the geometric mean road density increased among surveyed streams in the Upper Columbia River basin.  They suggest that road density exceeding 0.4 mile per mile squared is a significant issue in any watershed. In addition, the negative effects of roads on bull trout habitat and population survival are well established, and recognized throughout the scientific literature��. Roads used to access mining claims also provide access for recreationists whose use and presence further degrade the function and purpose of RHCAs.  The Roads Policy manual direction accompanying this rule identifies unclassified roads as unneeded, and further prohibits reconstruction of unclassified roads.





The DEIS glosses over this important issue (see page 1-13)..  There is no travel plan prohibiting use of motorized equipment off Forest Service system roads.  The concern is the cumulative effect of new routes being pioneered to drive dredge equipment next to streams.  





It also seems some of the proposed dredge sites (see figure 2-4) are within the Moose Mountain Roadless Area (see Clearwater Forest Plan Appendices, C-102).  This fact is overlooked in the DEIS.  Since Deadwood Creek is the boundary of the roadless area, Lobo, Golden Goose, MAC 1, PB 1, and Katerons Folly, appear within the inventoried roadless area. 





Water Quality





This project is located in Lolo and Moose Creeks.  Lower Lolo Creek is listed as water quality limited segment under section 303(d) of the Clean Water Act (CWA) for several pollutants.  Major tributaries to Moose Creek are also listed on the 303(d) list such as Osier Creek.





Federal courts have expressly held that the outfall from in-stream placer mining equipment is a point source discharge under the CWA that cannot proceed without an NPDES permit.  (Trustees for Alaska, 749 F.2d 539 (9th Cir. 1984)).  The DEIS acknowledges this fact but does not indicate how or whether the Forest Service will ensure this requirement has been met.  (see next section in this comment).





Furthermore, under the CWA, a new point source discharge affecting a parameter associated with the 303(d) listing is prohibited.  This nondegradation standard applies since any new discharge affecting these parameters would by definition violate the requirement that: "existing instream water uses and the level of water necessary to protect the existing uses shall be maintained and protected."  (40 CFR 131.12(a)(1)).  (NOTE:  this antidegradation standard means that no degradation will occur--not some degradation can occur as long as the beneficial uses are protected and standards are met.  See, PUD No. 1 of Jefferson County v. Washington Department of Ecology, 114 S.Ct 1900(1994)).  While most of the sites appear to be outside 303(d) segments, assuming the map is accurate on the precise location of dredging activity, it is important to also keep in mind these streams don’t meet forest plan standards.





The Forest Service is prohibited by the CWA (section 313) from permitting any activity that may violate water quality standards.  Since the proposed project will discharge pollutants into the river and due to the fact these streams don’t meet all fishery and water quality standards, the activity should not proceed.





While the impacts of dredging, including fine sediments released by dredging, are not well known (see Effects of Suction Dredging on Streams: a Review and an Evaluation Strategy, Harvey and Lisle 1998 in Fisheries, Vol. 23 No. 8), it is known that dredging increases sediment.  Many of these streams do not meet standards that reflect sediment such as cobble embeddedness.  The  bears this out.





However, it should be noted the DEIS is not clear on whether the Moose Creek area meets cobble embeddedness parameters.  The DEIS notes that Lolo Creek doesn’t, but there is no similar analysis or charts for Moose Creek. 





WATBAL is used to analyze impacts to the watersheds.  WATBAL described watersheds devastated by the landslides in 1995 and 1996 as recovered.   Until recently, the WATBAL model was never peer-reviewed in a scientific journal.  However, a recent peer-reviewed study of WATBAL by Hickey (1997) has documented that the WATBAL model consistently underestimates the amount of sediment actually reaching streams.  (Hickey, R.  1997.  Evaluating the WATBAL Sediment Loading Model, Clearwater National Forest, Idaho.  Northwest Science, Vol. 71, No. 3, p. 233.)





Furthermore, WATBAL seems designed for projects other than suction dredging.  Such an activity is unique in that it disturbs the actual stream bed itself.  While technically suction dredging may not add anything that is not already in the stream itself, the impacts of taking material from the stream bed and redistributing it in the stream must be considered.  WATBAL is not formulated to do that.  As such, it is an inappropriate model.





One last issue regarding water quality is very important.  The Clearwater National Forest Plan Settlement agreement does not permit activities that would increase measurable sediment in areas where forest plan water quality standards are not being met.  This specific issue is not addressed directly in the DEIS in this context (see chapter 5).





NPDES Permit





The Forest Service cannot approve the project before the information and data necessary for NPDES permits have been obtained.  ((Dubois v. U.S. Dept. of Agriculture, 102 F3d 1273 (1st Cir. 1996)).  The DEIS does not make this clear, as noted above.  Furthermore, the Forest Service cannot meet its duty under 36 CFR 228.8 to ensure that the project will comply with the CWA without an understanding of the specific nature of the discharges.  As such, the Forest Service may putting the cart before the horse in analyzing these proposals without more information and assistance of EPA in the matter of NPDES permits. 





The Court in Dubois  ruled, "the Forest Service was obligated to assure itself that an NPDES permit was obtained before permitting the [requested activity]."  (102 F3d at 1300).  How will this be done?  Specifically, what mechanisms will ensure that an NPDES permit is granted before dredge mining?





This is an important concern as the DEIS states no new NEPA analysis is expected yet no decision is expected from this EIS process.  This is a catch-22 that must be resolved.





TES Species





Dredging affects benthic invertebrates (especially mollusks which disperse slowly and mussels whose populations are currently unstable) and fish habitat (downed woody debris and spawning beds) (see Effects of Suction Dredging on Streams: a Review and an Evaluation Strategy, Harvey and Lisle 1998 in Fisheries, Vol. 23 No. 8).  Little research has been done on any aspect of dredging.  There is almost no mention in the literature on extremely sensitive species like bull trout, which have narrower tolerances than salmon, steelhead, and even Westslope cutthroat.  





The DEIS generally assumes that since impacts are expected to be temporary, there is no real impact.  This ignores the fact that dredging would take place in a time of year of stress, when water temperatures are elevated.  





Furthermore, the conditions do not guarantee no harm to fish or other aquatic organisms.  They are based upon the assumption that the conditions will be followed.  It expects dredge miners are experts in fisheries (items 3, 615, and 24) and expects them to notice tiny fry or alevins and notice if mercury is displaced (items 22 and 29).  All the above is difficult even where operators are trying to comply.  Other conditions are subjective in nature.





The agency's duties under the ESA are not overridden by any "rights" the applicant may have under the 1872 mining law.  The courts are clear in ruling that prohibitions under the ESA must be enforced, even to deny mining operation and: "of course, the Forest Service would have the authority to deny any unreasonable plan of operations or plan otherwise prohibited by law. E.g., 16 U.S.C. 1538 (endangered species located at the mine site).  The Forest Service would return the plan to the claimant with reasons for disapproval and request submission of a new plan to  meet the environmental concerns."  (Havasupai Tribe v. U.S., 752 F.Supp. 1471, 1492 (D. Az. 1990) affirmed 943 F2d 32 (9th Cir. 1991) cert. denied 503 U.S. 959 (1992); See also Pacific Rivers Council v. Thomas, 873 F.Supp. 365 (D. Idaho 1995): Pacific Rivers Council v Thomas, 30 F.3d 1050 (9th Cir 1994) cert. denied 115 S.Ct. 1793 (1995)).  This point is particularly valid in this instance as the dredging proposals would have profound impacts on water quality and TES species. 





The wildlife analysis in the DEIS assumes there are no wolves or lynx in the area.  The DEIS modifies this somewhat.  Wolves are known from both Lolo Creek and the Moose Creek area.  Lynx habitat is based upon an arbitrary 4,000 foot figure that has not gone through NEPA analysis.  Case law has rejected FS lynx analysis based on lack of compliance with NEPA.





The assumptions that species such as the harlequin duck, wolverine, and northern leopard from don’t use riparian areas is ludicrous.  Those species need water and the duck and frog are dependent upon riparian habitats.





Mining Claim Validity





Before rejecting the no-action alternative under NEPA, the agency is obligated to ensure that the public's resources are not being jeopardized by actions pursuant to invalid mining claims.  The DEIS erroneously asserts that mining claim validity is not an important issue (page 2-11) and quotes a policy paper not included in the bibliography under the citation, USFS 2003g.  Furthermore, it appears that so-called policy is neither statute or regulations promulgated as part of the code of federal regulations.  As such, the DEIS does not support its contention that mining claim validity is not an issue.





It is very doubtful that all the subject claims contain a "valuable mineral deposit" under the 1872 mining law.  In fact, the DEIS admits that there is little gold recovery and for many dredging is not an economic enterprise.  Rather, it is a recreational endeavor.





It is law that the mining "rights" relied upon by the agency can only be based on the discovery of a "valuable mineral deposit" on each claim to be used by the applicants.  (30 U.S.C. 22).  The Forest Service cannot presume that the filing of a mining claim means that the claim is valid (i.e. that the "rights' relied upon by the applicant are rights at all).  A mining claim location does not give presumption of a discovery.  (Ranchers Exploration v. Anaconda).  "[L}ocation is the act or series of acts whereby the boundaries of the claim are marked, etc., but it confers no right in the absence of discovery, both being essential to a valid claim."  (Cole v. Ralph, 252 U.S. 286, 294-96 (1920)). 





The Department of the Interior also has rules that "rights" to develop federal land do not arise without a discovery:





The essential conclusion that a mining claim cannot be valid without a discovery has been restated by the courts as well as the Department.  "Discovery is the sine quo non of an entry to initiate vested rights against the United States."  (Davis v. Nelson, 329 F2d 840, 845 (9th Cir. 1964)); ". . . that discovery is the prerequisite to the validity of a mining claim cannot be disputed.") Fresh v. Udall, 228 F.Supp. 738, 740 (D. Colo. 1964)).





(U.S. v. Bartels, 6 IBLA 126, 127 (1972)).





The IBLA also noted that since each claim must contain a valuable mineral deposit, "the recovery expected from each claim must not only exceed the costs of mining, transporting, milling, and marketing the particular mineral deposit on that claim but each claim must also bear a proportionate share of the development and capital costs attributable to the combined operation."   (U.S. v. Collord, 128 IBLA 266, 287-288 (1994)).  The DEIS clearly does not make this case.





The inherent value alone of a deposit is not enough to sustain its value; the claimant must presently, and at all relevant times, be able to extract, process and market the deposit at a profit.  U.S. v. Coleman, 390 U.S. 599 (1968). See also In re Pacific Coast Molybdenum Co., 90 ID 352 (1983) (mineral deposit must be presently marketable at a profit to be valid).  As the Court in Coleman states: “Minerals which no prudent man will extract because there is no demand for them at a price higher than the cost of extraction and transportation are hardly economically valuable.” 390 U.S. at 602, 603.  





Coleman’s Marketability Test applies to all mining claims and is part of the “Prudent Person Test” the courts have historically applied to ascertain the validity of mining claims. Converse v. Udall, 399 F.2d. 616 (9th Cir. 1968) cert. denied, 89 S. Ct. 635 (1969).  The Court in Converse also stated that the profitability of a proposed mining venture is one of the main components of a valid discovery:  “[T]he nucleus of value which sustains a discovery must be such that with actual mining operations under proper management a profitable venture may reasonably be expected to result.”  Id. at 623.





It must be remembered that the test focuses on the prudent person, not the prudent miner, and certainly not the claimant.  As the Supreme Court stated in the seminal case of Chrisman v. Miller:  “The facts which are within the observation of the discoverer, and which induce him to locate, should be such as would justify a man of ordinary prudence, not necessarily a skilled miner, in the expenditure of his time and money in the development of the property.” 197 U.S. 313, 322-323 (1905) quoting Lindley on Mines § 336 (1st ed.).  The Interior Secretary has stated: “It is thus evident that the willingness of a mining claimant, grounded only in the hope of success, to expend time and money in further efforts to develop a mine will not suffice.” U.S. v. Nevitt, A-30030 (July 28, 1964).  As the IBLA stated:





Finally, the “Prudence” to which reference is made in the “prudent man test” first articulated in Castle v. Womble, is measured by the probability of developing a valuable mine as determined by an ordinary man with knowledge and understanding of all of the facts; not by the degree of prudence which a particular claimant exercises in the conservation of his individual economic means. U.S. v. Mortensen, 7 IBLA 123, 126 (1972).








Furthermore, the Interior Department requires that the costs of compliance with environmental regulations be factored into the validity determination.  (United States v. Pittsburgh Pacific, 30 IBLA 388 (1977); Leshy, The Mining Law, (Resources for the Future, 1987); United States v. Kosanke Sand Corporation, 80 IBLA 538, 546-547 (1973)). As the Board in Pittsburgh Pacific recognized, environmental cost factors may be significant enough to “stand in the way of a profitable mining operation” and therefore, must be addressed by the claimant.  Id. at 393.





The limited evidence in the DEIS leads one to conclude none of these proposals meet these requirements.  It must be stressed that any argument by the Forest Service that a discussion of claim validity is beyond the scope of the issues would violate the Administrative Procedures Act.  Clearly, a document so fundamentally based on an incorrect and insupportable position is arbitrary and capricious, an abuse of discretion, without observance of procedure required by law, not in accordance with law, and not supported by facts.  (5 U.S.C. 706(2)).





Since the federal government can review and challenge the validity of any mining claim at any time (Cameron v. U.S., 252 U.S. 450(1920)), it must inquire into these issues at the outset as part of its NEPA and 36 CFR 228 review processes.  This inquiry is also required to the Forest Service's duty under the Organic Act, prior to approval of an operation.





This is not a case where the issue of claim validity would be a needless exercise.  The economic section of the DEIS notes there is considerable uncertainty whether a "valuable mineral deposit" exists at each site.  The DEIS does not give any expected revenues from gold production.  The DEIS merely notes only one prospector relies on suction dredging as a sole source or even major source of income.  Thus, it is highly doubtful that the revenues from recreational suction dredging activities sufficiently outweigh all of the necessary costs so as to have sufficiently profitable operations.





The Forest Service cannot restrict its authority based on incorrect and insupportable assumptions that the claim(s) on the site contain a valuable mineral deposit under the mining laws.  The agency's duty to protect the surface resources under the ESA, NFMA, and the 228 regulations, as well as its duty to make informed decisions under NEPA, would be violated by such an action.





Although the Forest Service cannot categorically deny a reasonable plan of operations, it can reject an unreasonable plan and prohibit mining activity until it has evaluated the plan and imposed mitigation measures.” Siskiyou Regional Education Project v. Rose, 87 F. Supp. 2d 1074 (D. Or. 1999)(emphasis added).  


	


Bonding/Financial Assurance





Under 36 CFR 228, the agency should require a financial assurance that ensure that reclamation would be completed in the event of abandonment of the site.  This is especially critical due to the problematic economics of gold recovery.  The DEIS fails to detail the amount, scope, and form of the financial assurance.  None of the 30 conditions address bonding.





Watershed Analysis 





The DEIS admits that no EAWS has yet been prepared for Moose Creek.  The Forest Service is required to complete a watershed analysis prior to approving actions such as the proposed suction dredging operations. A watershed analysis is required by several Biological Opinions, including the Biological Opinion for the implementation of Forest Plans as Amended by INFISH and PACFISH. USFWS 1998. Because the watershed analysis results provide crucial data needed to adjust the Plan of Operations, this step must precede the approval of any mine operations:





Based on watershed analysis results, the USFS should adjust proposed plans of operation or, if necessary, prohibit mining operations to prevent degradation of the ecological processes and functions and adverse effects to listed salmon and designated critical habitat (NMFS Biological Opinion on LRMPs, 1995).





Heritage Values





The DEIS is unclear whether heritage surveys will be conducted, as requires by NEPA and the NHPA, prior to allowing these proposals to begin.  Heritage sites are mmore frequent in riparian areas.  In fact, some of the sites may be within  or partially within streams themselves such as old mining ditches and other water diversion structures.  





How does the Forest Service intend to deal with old sites that may be within the highwater mark of the stream banks?  Sites near water are usually more dense than those elsewhere and it is likely that many important sites could be within the substrate of stream banks and beds.





Sincerely,�






Gary Macfarlane


Friends of the Clearwater		


PO Box 9241			


Moscow, ID  83843	





Jeff Juel


the Ecology Center, Inc.


801 Sherwwod, Suite B


Missoula, MT  59802





Jonathan Oppenheimer


Idaho Conservation League


PO Box 9783


Moscow, ID  83843			


		  		


Al Poplawsky


Palouse Group of Sierra Club


PO Box 9932


Moscow, ID  83843





Bonnie Gestring


Northwest Circuit Rider


Mineral Policy Center


PO Box 8383


Missoula, MT 59807

















Jenna Borovansky


Conservation Director


Idaho Rivers United


PO Box 633


Boise, ID 83701





Mike Petersen


the Lands Council


423 West 1st Ave. Suite 240


Spokane, WA 99201





Gary Macfarlane


Alliance for the Wild Rockies


PO Box 8731


Missoula, MT  59807








Ron Mitchell


Idaho Sporting Congress


PO Box 1136


Boise, ID  83701
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