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NOTICE OF APPEAL





TO:  USDA, Forest Service, Northern Region, ATTN. Appeals Deciding Officer (RFO), P.O. Box 7669, Missoula, MT, 59807.





DECISION APPEALED


	The decision appealed is the Decision Notice and Finding of No Significant Impact (DN) to approve timber harvesting on the Sylvan Creek drainage which is approximately 12 air miles to the northeast of Pierce, Idaho. The decision, known as the 5201 Salvage Timber Sale, was signed on June 9, 2000 by District Ranger Douglas Gober. It appeared in the Lewiston Morning Tribune on Monday, June 19, 2000. The 45-day appeal period ends on August 3, 2000.





Appellant contacts are:  Kristin Ruether, Friends of the Clearwater, PO Box 9241, Moscow, ID  83843, (208-882-9755);  Jeff Juel, The Ecology Center, 801 Sherwood Street, Suite B, Missoula, MT  59802, (406-728-5733); Mike Wood, Alliance for the Wild Rockies, PO Box 8371, Missoula, MT  59807, (406-542-0050); Judi Brawer, American Wildlands, 40 E. Main St. Suite 2, Bozeman, MT 59715;  Mike Petersen, The Lands Council, 517 S. Division St. Suite B, Spokane, WA  99202.





	The Appellants use the project area for recreation, wildlife viewing, sightseeing, photography, spiritual renewal, solitude and education. They are concerned with the sustainabilty of the National Forest system; including timber, water, wildlife, recreation, roadless resources, wilderness and old growth forests. Appellants, as joint owners with the American public of the CNF and project area, will be significantly affected by the decision.








STATEMENT OF REASONS


  	


The decision violates several laws including the National Environmental Policy Act (NEPA), the Clean Water Act (CWA), the Forest Plan Lawsuit Settlement Agreement, the National Forest Management Act (NFMA), and the Clearwater Forest Plan.  





VIOLATIONS OF NEPA





1.  PREDETERMINATION





This sale was previous prepared under Categorical Exclusion documentation.  The Decision Memo was signed and the sale was sold. The sale is “currently under contract” (EA 10).  The decision was pulled due to the Heartwood v. USFS (No. 98-CV-4289-JPG (S.D. Ill.)) lawsuit, but the contract was never remanded.





The Clearwater National Forest uses the fact that a contract exists to justify the selection of the preferred alternative, which is very similar to the previous CE sale.  The EA goes so far as to say that the selection of the no action alternative would cause the taxpayers to lose money because they would be sued for damages.  I (KR) chatted with CNF timber sale planner Steve Petro on 7/7/00 who stated that the Heartwood litigation did not instruct him to cancel the sale, only to redo the analysis.  Appellants disagree.  The Heartwood litigation instructed the Forest Service to cancel the CE sales.  The sales were enjoined.





In summary, the Clearwater NF is acting as though the decision has been made, and it was.  They have done this EA merely to go through the motions of the analysis-- not to actually determine if the sale should go forward.  They have attempted to coerce the reader towards this position, specifically suggesting that to select the no action alternative would cause the Forest Service to be sued for damages, when a contract provision prevents this.  The outcome has been predetermined through the analysis, resulting in violations of NEPA.  





1A.  CLARIFICATION OF HEARTWOOD ORDER





As stated above, the Clearwater NF seems to believe that the Heartwood litigation instructed them to redo their analysis, but not cancel the sales.  This is evident from conversations with the timber sale planner and from the EA.  We wish to clarify the Heartwood order.  





The court order from the Heartwood case states: 





	Accordingly, the Court DECLARES NULL AND VOID FS project decisions approved relative to the timber harvest CE (FSH 1909.15, Chapter 30, § 31.2(4)) since September 16, 1998, and ENJOINS further actions through the application of the timber harvest CE.  





	Heartwood v. USFS (No. 98-CV-4289-JPG (S.D. Ill.))





1B.  EVIDENCE OF PREDETERMINATION, IN VIOLATION OF NEPA





A contract is already signed.  This in itself is a significant commitment made by the Forest.  





NEPA at 40 CFR 1502.2 states:


(f)  Agencies shall not commit resources prejudicing selection of alternatives before making a final decision (§ 1506.1).





Furthermore, the preexistence of a contract for this timber sale and the threat of the taxpayer being liable for “damages” is used to coerce the reader into supporting the preferred action.  This biases the decision.





The EA makes several references to damages.  For example, “If the contract were cancelled the taxpayer would lose $245,560.48 (the value of the timber) and be liable for undetermined amount of damages.”  (EA 11).  





The contention that if the no action alternative is selected, the taxpayers would be liable for unknown amounts of damages, we believe is false.  The Forest Service is arguing that it cannot invoke its own “escape clause.”  I (KR) spoke to Steve Petro on 7/7/00 who argued that he could not invoke the escape clause, and that if he were to cancel the contract, the agency would be susceptible to a damage claim by the purchaser.  





The standard contract used by the Clearwater National Forest contains the following provision on page 21:





CT6.01-INTERRUPTION OR DELAY OF OPERATIONS.  (10/96)  Purchaser agrees to interrupt or delay operations under this contract, in whole or in part, upon the written request of Contracting Officer: ...





(b)  To comply with a court order, issued by a court of competent jurisdiction; ...





Purchaser agrees that in event of interruption or delay of operations under this provision, that its sole and exclusive remedy shall be (I) Contract Term Adjustment pursuant to BT8.21, or (ii) when such an interruption or delay exceeds 30 days during Normal Operating Season, Contract Term Adjustment pursuant to BT8.21, plus out-of-pocket expenses incurred as a direct result of interruption or delay of operations under this provision.  Out-of-pocket expenses do not include lost profits, attorney’s fees, replacement cost of timber, or any other anticipatory losses suffered by Purchaser.  Purchaser agrees to provide receipts or other documentation to the Contracting Officer which clearly identify and verify actual expenditures.  (emphasis added)





Again, the order from the Heartwood v. USFS lawsuit enjoined all active CE timber sales approved since September 16, 1998.  This included the 5201 sale, hence the preparation of this current EA.  The Heartwood court case should invoke the above contract provision CT6.01(b).  As the above contract provision indicates, the Forest Service will not be held liable for damages as alleged in the EA.





Even if the Region rules the escape clause cannot be invoked due to the Heartwood case, the appropriateness of including the damage claims in the no action alternative is very dubious.  The Clearwater National Forest embarked on an illegal process, the use of a CE for this timber sale.  Now, it wishes to include its possible penalty for this illegal act (a damage claim from the purchaser for the contract’s rightful cancellation) into the appropriate analysis under NEPA, the EA.  The Forest cannot legitimately include this potential cost in its analysis of the no action alternative.  It makes a fair, unbiased analysis impossible and attempts to shift the blame for the illegal activity onto the taxpayer.





In conclusion, the EA indicates that the decision has already been made.  The contract has been signed.  The Forest mislead the public by threatening of damages if the action alternative was not selected, attempting to demonize the no action alternative.  A fair analysis on this sale was not conducted through this EA.





NEPA at 1502.2 states:


(g)  Environmental impact statements shall serve as the means of assessing the environmental impact of proposed agency actions, rather than justifying decisions already made.





This EA violates the above NEPA clause.  The EA was used to justify an already-made decision.





2.  EA INADEQUACY





This EA in no way fulfills the requirements of NEPA.  It was redone from a CE analysis which is quite evident in reading the EA.  The sections are extremely brief and contain little to no data.  For the sake of brevity, we are focusing on the inadequacies of the water quality section of the EA to display the EA’s inadequacy.  





The vast majority of Forest Plan standards concerning water quality are not disclosed in the EA.  The only standards discussed in the Affected Environment section of the Water Quality/Fisheries section are for sediment/ cobble embeddedness (EA 24).  Sylvan and Hem are designated “high fish” which means only 10 yrs in 30 may exceed threshold. The EA does not disclose how many years of the past 30 have exceeded threshold.  No fisheries standards are discussed including pool ratio, bank stability index, acting debris, percent fines, width/depth, pool quality index, instream cover index, and bank cover index.  Turbidity and temperature are also not discussed.





We cannot help but to contrast the quality of this EA to EA’s produced by the Palouse Ranger District.  The recent (Palouse) Mountain Gulch Bugs EA section on Aquatic Ecosystems covers 25 pages.  It discusses the regulatory framework within which the Forest must work;  data collection and tools used in the analysis, charts of road construction and acres harvested for each the past six decades;  the erosional processes at work in the watershed;  landslide hazard factors for logging unit;  monthly streamflow in the waterbodies;  predicted peak flow increases;  and predicted sediment production (including revealing the numbers generated by WATBAL). 





This 5201 Salvage EA’s Water Quality/Fisheries section spans two (2) pages (EA 25-26).  It mentions one standard, the sediment/ cobble embeddedness standard.  All others are ignored.  On the basis of this single standard, it concludes that the WQLS listing is “inappropriate.”  The tools used are not mentioned in the section, nor the history of the watersheds in any depth, nor the erosional processes, nor the peak flow increases, nor any landslide hazard analysis, nor the numbers derived from WATBAL concerning this sale.  Evidently the District doesn’t feel this data is important for the public to know.  Instead, we get an unsubstantiated claim that the timber sale will be a “no effect” timber sale (EA 26).  





The EA is extremely inadequate.  It looks like it was patched together by placing the CE documentation in a binder followed by enough appendices to make the binder thick enough for an EA. This is a very weak attempt at creating an EA from a CE analysis.  It is clear that very little additional analysis was completed.





The EA inadequately fulfills the responsibility under NEPA to analyze the effects of the action.  It has not taken a hard look at the environmental consequences.  It has not supported the agency’s decision to not prepare an EIS.  The EA does not make a convincing case that the impacts of the project are insignificant.  We do not feel the EA has met the burden of NEPA including:





Statements shall be concise, clear, and to the point, and shall be supported by evidence that the agency has made the necessary environmental analyses.  An environmental impact statement is more than a disclosure document. 40 CFR 1502.1





Agencies shall insure the professional integrity, including scientific integrity, of the discussions and analyses in environmental impact statements.  They shall identify any methodologies used and shall make explicit reference by footnote to the scientific and other sources relied upon for conclusions in the statement.  An agency may place discussion of methodology in an appendix. 40 CFR 1502.24





This EA is not more than a disclosure document-- it is not even a disclosure document.  As stated, the methodologies for the water analysis are not disclosed in that section.  The only citation is the data source for the sediment descriptions.





3.  CUMULATIVE IMPACTS





The Decision Memo fails to adequately address cumulative impacts.  Cumulative effects are the direct and indirect effects of all past, present and foreseeable future actions taken together.  Cumulative effects are defined at 40 CFR 1508.7, the Forest Service Handbook (FSH 1909.15, chapter 10 section 15), and elsewhere.  Environmental Assessments and Environmental Impact Statements are required to analyze cumulative impacts.  This is a fundamental requirement under NEPA.





The concerns raised during scoping appellants regarding cumulative impacts have not been adequately considered.  Essentially no cumulative effects analysis was completed in this EA.  The other present and foreseeable future projects occurring in the area include the Lookyhere, Fuzzy Fir, French Cabin, Tama, Tamarack Bug, and Clark Mountain timber sales.  At the end of each section for each resource, these sales are merely listed-- not analyzed.  Examples include snags (EA 23), water effects (23), and old growth (22).





This lack of analysis is especially egregious concerning landslides (EA 28).  The Forest Service failed to disclose the past impact of landslides on watersheds and the potential for future landslides.  Landslides cause immense changes to watersheds and must be considered.  





The EA concedes the project will remove several acres of habitat for species such as 50 acres of Northern Goshawk habitat (EA 38), but goes into no analysis of how many other projects are doing the same, or what effect the sum of these projects will have on the species and their habitats.





Further, cumulative impacts must be looked at for the Orogrande drainage, not simply the smaller drainage Sylvan Creek.   There is no documentation regarding specific analyses of past projects and how they've affected the Orogrande drainage.    When looking at the entire Orogrande drainage it becomes clear that many other projects would affect water quality.  The EA fails to do a cumulative impact analysis for the Orogrande Creek watershed.  





In deciding Kleppe v. Sierra Club (427 US390, 409-410(1976)), the court stated that "NEPA may require a comprehensive impact statement in certain situations where several proposed actions are pending at the same time ... only through comprehensive consideration of pending proposals can the agency evaluate different courses of an action."  It is the appellants assertion that this applies to the present situation.





4.  INADEQUATE RANGE OF ALTERNATIVES





There is no real range of alternatives analyzed in the EA.  There are three alternatives: No Action, and two very similar proposed actions.  There is no action alternative that does not involve logging.  





The Forest Service Handbook, chapter 20, section 23.2 states that the purpose and intent of alternatives are to "ensure that the range of alternatives does not foreclose prematurely any option that might protect, restore and enhance the environment."  NEPA regulations (40 C.F.R. 1502.14) require that agencies should "(r)igorously explore and objectively evaluate all reasonable alternatives...".  Similarly, recent case law has established that consideration of alternatives which lead to similar results is not sufficient to meet the intent of NEPA.  Citizens for Environmental Quality v. United States, 731 F.Supp. 970, 989 (D.Colo. 1989); State of California v. Block, 690 F.2d 753 (9th Cir. 1982).





Under NEPA, an environmental analysis must contain a discussion of "alternatives to the proposed action." 42 U.S.C. 4332(2)(D).  As interpreted by binding regulations of the CEQ, an environmental impact statement must "(r)igorously explore and objectively evaluate all reasonable alternatives." 40 C.F.R. 1502.14(a).  The importance of this mandate cannot be downplayed; under NEPA, a rigorous review of alternatives is "the heart of the environmental impact statement." 40 C.F.R. 1502.14.





VIOLATIONS OF FOREST PLAN/STIPULATED AGREEMENT & THE CLEAN WATER ACT





Sylvan and Hem Creeks are both designated Water Quality Limited Streams with sediment as the pollutant of concern (EA 24).  Both watersheds have been damaged by extensive logging roadbuilding;  they had several landslides occur during 1995-96.  The dismal degree of disclosure in the EA prevents this appeal from going into detail about the meeting of most Forest Plan standards in these watersheds, because they are simply not discussed.  





In signing the TWS Settlement Agreement, the Forest Service committed to improving water quality in degraded streams throughout the Clearwater National Forest.  The Settlement includes both substantive and procedural provisions with regards to water quality, stating: 





The Forest Service agrees to proceed only with those projects that would result in no measurable increase in sediment production in drainages currently not meeting Forest Plan standards. ... The Forest Service agrees to perform instream analyses, using techniques such as the Riffle Armor Stability Index (RASI), pool riffle ratios and cobble embeddedness.  This interim measure shall apply to all new road construction and timber harvest projects that would normal be analyzed and documented by an environmental assessment or an environmental impact statement... Pre-decisional monitoring and inventory according to the RASI, pool riffle ratio and cobble embeddedness methods will occur on the majority of 1994 projects and on all new roads and large timber sale projects in the years following.





Stipulation for Dismissal, TWS. v. Robertson�. 





	Likewise, the Clean Water Actís anti-degradation requirements, as adopted by the State of Idahoís water quality standards, prevent the types of degradation of water quality planned for this project: 





01.  The existing in stream water uses and the level of water quality necessary to protect the existing uses shall be maintained and protected.





02.  Where the quality of water exceeds levels necessary to support the propagation of fish, shellfish and wildlife, and recreation in and on the water, that quality shall be maintained and protected unless [Idaho Division of Environmental Quality finds, after significant processes, that lower water quality is permissible in a particular stream segment].





IDAPA 16.01.02.051.  Indeed, the Idaho Division of Environmental Quality ñ the Idaho agency charged with implementing Idaho Water Quality Standards -- refuted the CNFís plan to degrade water quality in another recent CNF timber sale, the North Lochsa Face project, stating:





The Clean Water Act provides for protecting stream water quality at various levels by Idahoís anti-degradation provisions.  Review of Idahoís anti-degradation policy will show that ìa short term reduction in water qualityî is generally not allowed (IDAPA 16.01.02.051, Antidegradation Policy).





IDEQ Comments on N. Lochsa Face FEIS (Oct. 7, 1999), at 2 (quoting FEIS at 55) (emphasis in original).





	The Clearwater Forest Plan also seeks to protect water quality stating:





g.  Design, schedule, and implement management practices at the project level that:... (2)  will not reduce fish habitat productivity in the short-term below the assigned standards;î





h.  Where standards e(1), e(3), e(4), and e(5) have been exceeded prior to January 1984, design further management activity to re-establish the pre-project water quality and stream conditions and any pre-project recovery trends within 5 years of the activity.  No further National Forest activities will be initiated that would result in any additional delays (beyond the 5 year delay) until the criteria are met...î





Clearwater Forest Plan, at II-28 and II-29 (ìStandardsî).





	If implemented, this project will not comply with these water quality standards, or the antidegradation clauses of the Idaho State Code and Clean Water Act.  The project has not proved that it will have a no measurable increase, it would delay recovery, and it re-enters below-standard waterbodies.  The project did not even mention stream conditions for the vast majority of standards and regulations it must follow.  We can only assume that not all standards are being met, since their discussion was so judiciously avoided in the EA (see NEPA section).  





As the plain language of the TWS Settlement provides, no measurable increase in sediment may occur in streams not meeting any Forest Plan standards (not just the sediment standard, as the Clearwater NF has optimistically rewritten the settlement).  The analysis supporting CNFís claim that ìno measurable increaseî in sediment will occur in such streams impacted by this sale is inaccurate, unfounded, unscientific, and self-serving.  No hard evidence or data is presented to support CNFís speculative ìbest caseî scenario predictions on sediment delivery. 


	


	The techniques that CNF is now using for this project have not worked in the past; the analyses used to come up with the conclusion are based on faulty and outdated information and models; not all monitoring information was used in making the prediction; and the BMPs and PACFISH buffers leaned on as infallible are far from it.  





The proposed alternative would, in violation of the Settlement Agreement, create sediment.  Furthermore, the effects are almost certainly underestimated due to the faulty assumptions made about buffers and WATBAL, as described below.  





	1.	ìBuffersî will not prevent increased sedimentation





	First, the project relies almost entirely on no-harvest PACFISH ìbuffersî to support the claim that logging will not result in increased sedimentation to area streams.  But as Appellants have detailed in the ongoing TWS v. Bosworth litigation, buffers do not prevent channelized landslides or debris flows ñ the type of landslides which regularly occur in the Clearwater country.  Moreover, CNF failed to analyze other risks inherent in creating narrow buffer strips, such as loss during wind throw events or during prescribed fire.  These omissions and simply erroneous analyses not only demonstrate that this project will violate the substantive requirements of the TWS Settlement, but also that the CNFís analysis of water quality issues violates NEPA.  Indeed, CNFís refusal to take a hard look at the consequences of extensive timber harvesting in steep, fragile watersheds is the hallmark of arbitrary and capricious NEPA analysis. See ONRC v. Lowe, 109 F.3d 521, 526-27 (9th Cir. 1997) (agency violates NEPA and APA when it fails to take a ìhard look . . . at the probable environmental consequences,î fails to ìconsider the relevant factors,î and sweeps ìstubborn problems or serious criticism . . . under the rugî).





	In relying on so-called ìfailsafeî BMPs and buffer strips, the EA and DN seriously overstate the efficacy of these techniques while minimizing or ignoring the high risks posed by project activities.  The CNF has placed all the risk on the aquatic resources.





	This reliance on buffers is indicative of the Clearwaterís ìbest case scenarioî analysis of water quality.  The CNF has never demonstrated or documented a case of watershed improvements with this timber harvest-intensive management approach.  Rhodes et al (1994) and Espinosa et al (1997) have documented the failure of such a management approach in the Snake River Subbasin and in the CNF.  The agencyís contention that it can recover severely degraded watersheds and fish habitat by subjecting them to further damage is blatantly absurd.  The CNF has a long history of repeating the mantra that no further impacts will occur despite the implementation of one more timber and road project ñ yet the predicted outcome of habitat improvement has never occurred on-the-ground.    The unsupported mantra of ìno measurable sediment or impactî has no credibility.





	2.	ìWATBALî derived estimates are inaccurate





	The CNF has relied on WATBAL to justify its conclusion that logging, road construction and re-construction, and prescribed burning will have ìno measurable effectî  on sediment delivery to project area streams.  WATBAL is a computerized model which is the Forest Service's primary analysis tool for estimating sedimentation effects from land management actions.   WATBAL was used in the watershed analyses for this project to assess sediment impacts (EA IV-49).  The Clearwater National Forest has repeatedly cautioned that WATBAL is simply one tool to be used in assessing potential project impacts, and that it has a number of inherent limitations such as the size of watersheds it can model and other factors.   





	Critically, WATBAL does not predict or otherwise analyze the likelihood of sediment entering streams from landslides and debris flows.  This flaw dooms CNFís determinations that its activities will not cause increased sedimentation in area streams. 





	Until recently, the WATBAL model was never peer-reviewed in a scientific journal. However, a recent peer-reviewed study of WATBAL by Hickey (1997) has documented that the WATBAL model consistently underestimates the amount of sediment actually reaching streams.  WATBAL underestimates sedimentation for a number of reasons.  One example is that the model assumes that all sedimentation effects from roads significantly diminish after a brief period.   In fact, as the 1995-96 Clearwater slides graphically demonstrated, roads and road failures can continue to contribute sediment to streams, often on a massive scale, for literally decades  (McClelland et al. 1997; Pipp et al. 1997; Espinosa, 1998).  Another major flaw illustrated by Hickey was the manner in which the model deals with precipitation -- especially storm events.  The model deals with average conditions, and does not consider intense storm events, such as the 1995-96 events.  Indeed, the McClelland study similarly noted (Vol. II, p. 4) that "WATBAL is not an episodic simulator and was never intended to model events.  The program's source information was (and continues to be) based on long-term measured averages."  Many of the watersheds that were blown-out by the flooding and landslides in 1995-96 were assessed as "recovered" by WATBAL.  











VIOLATION OF MONITORING AND VIABILITY REQUIREMENTS (NFMA)





NFMA requires that the National Forests provide for viable populations of wildlife species; and NFMA's consistency provision further requires the CNF to adhere to the monitoring requirements of its own Forest Plan, including the requirement to monitor population trends of old growth-dependent wildlife species. This project will violate both NFMA requirements, through the CNF’s failure to conduct population trend monitoring as required by the Clearwater Forest Plan and failure to maintain adequate old growth habitat.





The U.S. Court of Appeals for the Eleventh Circuit recently found several timber sales in the Chattahoochee and Oconee National Forests unlawful because of the Forest Service's failure adhere to applicable Forest Plan population monitoring requirements.  Sierra Club v. Martin, 168 F.3d 1 (11th Cir. 1999).  The 11th Circuit found that, under both the Forest Plan and 36 C.F.R. ß 219.19, the Forest Service is required to collect population trend data on management indicator species, and otherwise adhere to Forest Plan species monitoring requirements prior to approving timber harvest projects.  In so holding, the Court stated: 





While the Forest Service's interpretation of its Forest Plan should receive great deference from reviewing courts, "courts must overturn agency actions which do not scrupulously follow the regulations and procedures promulgated by the agency itself.





Id. at 4, quoting Simmons v. Block, 782 F.2d 1545, 1550 (11th Cir.1986).  Indeed, the Forest Service's positions in Martin and here are quite similar:





The Forest Service admits in numerous places in the record that sensitive species do occur within the project sites and acknowledges that those individuals would be destroyed by the proposed timber sales.  It then notes in each case that because the species also exists elsewhere within the Forest, the timber projects would not significantly impact the species' diversity or viability.  Yet the Forest Service reached this conclusion without gathering any inventory or population data on many of the . . . species.  Though these species are, by definition, at risk, nothing in the record indicates that the Forest Service possessed baseline population data from which to measure the impact that their destruction in the project areas would have on the overall forest population.





Martin, 168 F.3d at 4-5 





Here, the CNF simply has not even attempted to complete its own Forest Planís monitoring requirements.  This failure to comply with Forest Plan monitoring requirements is an ongoing violation of NFMA and has led to an uninformed decision. 





The monitoring requirements for the Clearwater Forest Plan are outlined in Table IV-1.  These requirements address NFMA requirements, the items to be monitored, expected precision and reliability, and reporting period.  Most of the monitoring items are applicable to specific management areas.  A listing of applicable monitoring items is summarized in Table IV-2.





The Forest Plan itself emphasized the importance of monitoring:





Monitoring is required by the National Forest Management Act and as such must be accomplished.  If funding is inadequate to accomplish both the planned project/activities and the required monitoring, then implementation of the project/activity will be delayed until monitoring can be assured.  





Forest Plan, p. IV-9. 


	


	Likewise, the Forest Service Manual obligates Forest Supervisors to "[d]etermine distribution, status, and trend of . . . sensitive species and their habitats on Forest lands," see Forest Service Manual (FSM) 2670.45(4), and to document possible impacts to sensitive species of an activity in a "biological evaluation." FSM 2672.4, 2672.41, 2672.42.  





As discussed below, the Forest Service has never satisfied Clearwater Forest Plan requirements to monitor population trends of old growth-dependent wildlife species, including pileated woodpecker, goshawk, and pine marten.  At best, the Clearwater National Forest has recorded random observations of these species in scattered parts of the Forest -- and could not even purport to estimate population trends.  Neither has the Clearwater National Forest fulfilled obligations under the Forest Service Manual to determine population trends of goshawk, and study impacts to goshawk populations from timber harvest activities in biological evaluation documents. 





Forest Plan Monitoring Items 26-35:  Population Trends of Indicator Species





	As stated in the Forest Plan (IV-13-14), monitoring for this item is to be reported every five years.  The frequency of measurement should be annual.  Most Monitoring Reports do not give a description of this itemís monitoring.  However, an extrapolation from the title is that enough monitoring must occur to define the populations of the species of concern, as well as how the populations are changing with time. The CNF’s five-year reporting years are FY 93 and 98.  





The management indicator species for old growth habitat are pileated woodpecker, goshawk, and pine marten.  CNF has never monitored population trends of these species; no reports exist specifying a  known current population, nor is there any information on how populations are changing to due to timber management. 





	In the FY 93 report, a single paragraph for these three species refers to data collected from transects (though the data are not described); refers to surveys for goshawk which located none; and contains the statements that “Pileated woodpeckers were commonly located across the Forest” and “Pine martens are very common in higher elevations...” (FY 93 report, 69).  





In the FY 98 report, this section states, “A stable population of pileated woodpeckers and goshawks were commonly observed across the Forest...  Pine martens are very common in higher elevations...” (FY 98 report, 82).





In both reporting years, essentially no monitoring, data, or methodologies are presented or referred to. These five-year reporting years are supposed to present the data of the past five years of monitoring, but there is a complete dearth (FY 98) and almost complete dearth (FY 93) of true, quantitative monitoring presented.  The population estimates given are just that-- qualitative estimates unsupported by data.  Certainly the status of the populations have not been determined, much less how the populations are changing with time.





Likewise, CNF has largely ignored population trend monitoring for other sensitive indicator species:





•Wolverine:  In the FY 93 report, a paragraph for wolverine states, “It is believed that a small remnant population still exists in remote portions of the Clearwater Forest.  Only indirect surveys were conducted for wolverines in FY 93.” (FY 93 report, 70).  In the FY 98 report, wolverine are not mentioned.  





• Black-backed woodpecker, flammulated owl, lynx, and fisher:  In the FY 93 report, all four of these species are analyzed together with, “Funding was not available in FY 93 to conduct field surveys for these species.” (FY 93, 70).  





•Harlequin ducks:  In the FY 93 report, a paragraph on harlequin ducks states, “Incidental surveys for harlequin duck presence were conducted in FY 93.  Numbers appear to be low...” (FY 93 report, 70).  In the FY 98 report, harlequin ducks are not mentioned.   





•Boreal owl:  The FY 93 report states, “No new surveys to locate boreal owls on the Clearwater Forest were conducted in FY 93.”  (FY 93 report, 70).  The FY 98 report does not mention boreal owl.





These five-year reporting years are supposed to present the data of the past five years of monitoring, so evidently no monitoring was completed in the last ten years for these species.  Certainly the status of the populations have not been determined, much less how the populations are changing with time.  The lack of even mentioning wolverine, black-backed woodpecker, flammulated owl, lynx, fisher, harlequin ducks, and boreal owl species by name in the FY 98 report is brazen to say the least, and flaunts Forest Plan and NFMA monitoring requirements.  Thus, this project cannot demonstrate "consistency” with the Forest Plan monitoring requirements, as required under Cuddy Mtn. and NFMA.





	Forest Plan Monitoring Item 7: Plant and Animal Diversity.  





As stated in the Forest Plan (IV-12), monitoring for this item is to be reported every five years. The monitoring reports state the frequency of measurement should be annual (FY 97 report, 85).  The Monitoring Reports state the Monitoring Action for this item as follows:  





Monitor the effects of Forest activities to maintain and enhance plant and animal diversity.  A wide variety of plant and animal habitats exist and are well represented on the Clearwater National Forest.  The exception is old-growth habitat.  Information is available concerning the amount and distribution of old-growth habitat.  (FY 93 report, 66).  





	Under “Accomplishments/Findings,” the FY 93 report has a paragraph describing the ongoing old-growth identification procedure, and a paragraph about a draft conservation strategy “for the management of coastal disjunct plant communities on the North Fork of the Clearwater River, the Lochsa and Selway Rivers.” (FY 93 report, 67).  Absolutely no monitoring, data, or methodologies are presented or referred to.





	Under “Accomplishments/Findings,” the FY 98 report simply pasted the description of the Monitoring Action, stating “A wide variety of plant and animal habitats currently exist and are well represented on the Clearwater National Forest.” (FY 98 report, 86).  Absolutely no monitoring, data, or methodologies are presented or referred to.





In the FY 98 report, no sensitive plants are mentioned.  Two threatened plants are described, but no monitoring is mentioned.





These five-year reporting years are supposed to present the data of the past five years of monitoring, so evidently no monitoring was completed in the last ten years for these species.  Certainly the status of the populations have not been determined, much less how the populations are changing with time.  The lack of even mentioning the many sensitive plant species on the forest by name in the FY 98 report is brazen.  Again, CNF simply flaunts the commitments it made in 1987 to monitor the impacts of its timber program on wildlife and plants of the Forest.  





	In short, this project must be reversed for violating both Clearwater Forest Plan and NFMA provisions regarding wildlife population viability and monitoring (as well as NEPA’s disclosure requirements). The Regional Forester must reverse the DN because CNF cannot have any clue how the proposed logging activities will affect population of sensitive species of the Forest.  No data exists that might set a baseline population; no data exists that might indicate how populations are changing from that baseline.  





RELIEF REQUESTED





Appellants request that the Regional Forester:


 


Reverse the decision of the District Ranger on the 5201 Salvage Timber Sale.





Sincerely,





//s//


Kristin Ruether


for Appellants








� A copy of the Settlement Agreement is contained in the Programmatic Administrative Record which was filed in the TWS v. Bosworth litigation referenced above; and is presumably readily available to the Regional Office.











