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DECISION APPEALED:   The decision appealed is the Decision Notice to approve, logging, roadbuilding, and ATV trail construction as identified in Alternative 2 in the Cherry Dinner EA.  The aquatic restoration decisions are not appealed or addressed in the Statement of Reasons section of this appeal.  The notice appeared in the Lewiston Morning Tribune on March 10, 2006..  This notice of appeal is filed pursuant to the requirements of 36 CFR 215.








NOTICE OF APPEAL





Notice is hereby given pursuant to 36 CFR. 215 et seq. that the Alliance for the Wild Rockies, The Ecology Center, Friends of the Clearwater, The Lands Council, and Idaho Sporting Congress appeal the decision to the regional forester.





The Appellants believe that the Forest Supervisor's decision is in error and not in accordance with the legal requirements of the National Environmental Policy Act (NEPA) and its implementing regulations, the National Forest Management Act (NFMA) and its implementing regulations, the Endangered Species Act, and the Clean Water Act.





The actions approved in the Decision Notice (DN) would directly and significantly affect the appellants. Appellant groups are conservation organizations working to ensure protection of biological diversity and ecosystem integrity in the Wild Rockies bioregion (including the Clearwater National Forest).   Appellant group members use the Clearwater National Forest, including the area of the Potlatch River headwaters for recreation, wildlife viewing, photography, solitude, and fishing.





Appellant contact is:


Gary Macfarlane, (208-882-9755)





STATEMENTS OF REASONS





NEPA AND NFMA





The EA and DN fail to comply with NEPA and NFMA on the purpose and need for the project.  They also do not offer and disclose to the public a reasonable range of alternatives that includes scientifically and ecologically sound proposals.  Two interlocking issues--that of non-NEPA documents and purpose and need, and that of array of alternatives and purpose and need are explored below.  We raised these issues in our comments.





Non-NEPA Documents and Purpose and Need





One of the major problems is the use of non-NEPA and non-decision documents as programmatic decision documents, like a forest plan.  (see EA chapter 1).  The programmatic decisions establish new management direction for the Forest by developing desired conditions.  





The two main statutes that govern the management of our National Forests are the National Environmental Policy Act (NEPA) and the National Forest Management Act (NFMA).  These two intertwined environmental laws form the procedural path the Forest Service must follow when making management decisions that affect National Forest land.  One of the most important steps in this path is the requirement of public participation in the management decisions.  "Consistent with NEPA's goal of public-private cooperation in environmental protection", the public must be given the opportunity to review, comment on, and appeal the forest management decisions made by the Forest Service. 





Public participation in Forest Service management decisions is extremely important because it ensures agency compliance with the applicable environmental laws that control or affect land and resource use and provides for administrative appeal and judicial review of these decisions.





Specifically, the National Fire Plan, local fire plan, Forest Service Natural Resource Agenda, and ICBEMP (not finalized), have not gone through the NEPA analysis to look at a range of alternatives or to consider cumulative impacts.  This is crucial because no alternatives to the DFCs adopted in those documents have been considered.  The cumulative effects of that change in direction has not been analyzed either.





Forest Service land-management, decision-making is a two-stage process.  Briefly, there is the planning stage and the site-specific project stage.  The planning stage is the production of Land and Resource Management Plans (LRMP's or Forest Plans) which "create a framework for subsequent forest management".  Forest Plans are regarded as programmatic documents that establish the management direction of the forest. The second stage is the development of site-specific projects which "determine the specific uses to which the forest will be put to accomplish the goals set forth in the Forest Plan".  Site-specific projects are required to comply with the management prescriptions established in the Forest Plan.





Additional documents which set management direction, under the deceptive auspices of analysis, are not allowed under NEPA and NFMA.  Such tiering to a non-NEPA documents, is not consistent with either NEPA, NFMA or the Clearwater National Forest Plan.





With regard to t he HFRA, the EA and DN were not prepared under the HFRA provisions.  Thus, the EA must comply with NEPA direction.





The Seventh Circuit recently explained:





No decision is more important than delimiting what these "reasonable alternatives" are. . . . One obvious way for an agency to slip past the strictures of NEPA is to contrive a purpose so slender as to define competing "reasonable alternatives" out of consideration (and even out of existence). . . . If the agency constricts the definition of the project's purpose and thereby excludes what truly are reasonable alternatives, the EIS cannot fulfill its role. Simmons, 120 F.3d at 660.





This EA follows that pattern mentioned by the Court.  In coming up with the purpose and need, the agency has defined the issues to preclude a reasonable array of alternatives.  As we show below, that is not legal.





We discuss in detail below to show how the agency failed to meet NEPAís intent.  The EA has absolutely no range of alternatives for a real restoration alternative (see page 27).





"[A]n agency may not define the objectives of its action in terms so unreasonably narrow that only one alternative . . . would accomplish the goals of the agency's action, and the EIS would become a foreordained formality."  Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991), cert. denied, 502 U.S. 994, 112 S. Ct. 616 (1991).  See also Ayers v. Espy, 873 F. Supp. 455, 467-68 (D. Colo. 1994) (rejecting timber sale EA because USFS considered only even-age management).





In Simmons, (cited above) a city applied to the Army Corps for a permit to build a dam, defining the purpose as supplying two water users from a single source.  The court noted:  "As a matter of logic, however, supplying Marion and the Water District from two or more sources is not absurd--which it must be to justify the Corps' failure to examine the idea at all."  Id. at 669.





"An alternative may not be disregarded merely because it does not offer a complete solution to the problem."  Citizens Against Toxic Sprays v. Bergland, 428 F. Supp. 908. 933 (D. Or. 1977).  As one court explained, "[o]bviously, any genuine alternative to a proposed action will not fully accomplish all of the goals of the original proposal.  One of the reasons that Congress has required agencies to set out and evaluate alternative actions is to give perspective on the environmental costs, and the social necessity, of going ahead with the original proposal."   Town of Matthews v. United States Dept of Transp., 527 F. Supp. 1055, 1058 (W.D.N.C. 1981).





In California v. Block, 690 F.2d 753, 767-68 (9th Cir. 1982), the court held that the agency had not considered an adequate range of alternatives in its review of National Forest land to determine how to allocate that land among management categories.  None of the alternatives designated more than 33 percent of the land in wilderness categories and less than 37 percent of the land in nonwilderness categories, even though all of the acreage considered met the criteria for wilderness designation.  The court noted that the selection of alternatives dictated an  "end result" in which nonwilderness designations exceeded wilderness designations by a substantial margin, and stated, "[r]ather than utilizing the Final EIS as an instrument for airing the issue of resource demand, the Forest Service instead shrouded the issue from public scrutiny behind the claim of administrative expertise."  Id. at 768.





These issues are particularly relevant here because the EA precludes any range of alternatives that  calls for restoration and no logging.  The excuse that the area is E1 doesn’t fly as it is clear from court precedent, forest plans do not make site-specific decisions (see ICL v. Mumma).





In Commonwealth of Mass. v. Clark, 594 F. Supp. 1373, 1379 (D. Mass 1984), the court noted that, although over a dozen alternatives were considered for an offshore oil lease, all of them take as their starting point an assumption that the entire 25 million acre area is available for and likely to be leased.  This is reminiscent of the Sale 52 FEIS, of which the First Circuit noted, "our reading of the FEIS shows us that it was written with the 1.73 billion barrel mean in mind, and suggests that an FEIS written with a 56 million barrel mean expectation would be a very different document." Commonwealth v. Watt, 716 F.2d at 948.  In the present case, an FEIS written with deletions of either the tracts subject to the Moratorium or the boundary dispute might also have been a very different document. 594 F. Supp. at 1379.  





The Clark court also noted that "the FEIS is hopelessly skewed in favor of only small deletions from the proposed 25,000,000 acre sale."  Id. at 1380.





Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800 (9th Cir. 1999) [land exchange]:





"The Forest Service also contends that because the purpose of the transaction was to carry out an "exchange" and not a purchase, it was not required to consider this alternative.  Seattle Audubon Society, 80 F.3d at 1404 (holding that an agency is not required to examine alternatives inconsistent with its basic policy objectives).  To the extent that Weyerhaeuser would have been exchanging its lands for federal monies rather than federal lands, we do not recognize such an inconsistency. [FN7] Were we to construe the statement of purpose as limiting the transaction to land-for-land exchanges, it would certainly be too narrow to meet the standards for an appropriate statement of purpose as articulated in City of Carmel, 123 F.3d at 1155." [end footnote]





"NEPA "does not mandate particular results," but "simply provides the necessary process" to ensure that federal agencies take a "hard look" at the environmental consequences of their actions.  Roberston v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).  We conclude that in this case, the Forest Service failed to take the necessary hard look at the environmental impacts of the exchange and similarly failed to consider adequate alternatives to the proposed exchange."





Defendants cite Sylvester v. U.S. Army Corps of Engineers, 882 F.2d 407, 409 (9th Cir. 1989) for the proposition that the government may narrow the alternatives considered down to the one that will meet a private party's needs.  Defs' Resp. at 30.  That case does not stand for that proposition.  First, that case involved an Army Corps permit to dredge and fill, not the government's decision to dispose of public lands.  In such a permit situation, the "purpose and need" of the project is obviously defined by the applicant, not the government, and there would be no purpose served in the government coming up with alternatives that would not meet the permittee's purpose.  In contrast, when the government is considering disposing of its lands in exchange for private lands, it certainly cannot be limited by the private party's purposes in seeking the exchange.  To the contrary, FLPMA requires that the government "give full consideration to better Federal land management and the needs of State and local people, including needs for lands for the economy, community expansion, recreation areas, food, fiber, minerals, and fish and wildlife."  43 U.S.C. ß 1716(a).  Those considerations might result in a decision that outright purchase or conservation easements, for example, serve the government's purposes better than a land exchange.  Here, the stated purposes are consolidation of lands and preservation of sensitive lands.  AR 6452 at Sum 2.  Certainly those purposes can be met, at least in part, through alternatives such as purchase or easements.





Second, even in Sylvester, the court noted:  " Obviously, an applicant cannot define a project in order to preclude the existence of any alternative sites and thus make what is practicable appear impracticable."  Id.  Thus, in Simmons, the court rejected the government's argument that only one alternative would satisfy the permit applicant's needs, stating "An agency cannot restrict its analysis to those 'alternative means by which a particular applicant can reach his goals.'"  120 F.3d at 669.  Sylvester merely holds that "In evaluating whether a given alternative site is practicable, the Corps may legitimately consider such facts as cost to the applicant and logistics. . . . In addition, the Corps has a duty to consider the applicant's purpose."  Id.





In any case, the Forest Service here rejects calls for a non-logging restoration alternative even though comments submitted by citizens requested such an alternative.  In this case, the agency too narrowly defined the purpose and need and issued specious reasons for rejecting the alternative (see EA page 27 and above).





A recent case in Montana also addresses this issue.  Friends of Bitterroot, Inc. v USFS, 900 F. Supp. 1368 (D. Mont. 1997):





"Defendants maintain the plaintiffs' preferred alternative 'would not have met the management goals, standards and objectives defined the Beaverhead National Forest by the BH Forest Plan.'  Specifically defendants maintain that 'because the management decisions to harvest timber in those areas have already been made at the Plan level, it did not need to be revisited.'





"The fact the Beaverhead Forest Plan designates certain land as suitable for timber management does not, however, obligate the Forest Service to proceed with the timber harvesting, nor does it preclude the Forest Service from exercising its discretion to consider other courses of action.  Accordingly, to the extent defendants maintain an alternative aimed at preserving the Beaver Lakes roadless area would be 'pointless' based upon the goals of the Beaverhead Forest Plan, the court concludes defendants' summary judgment motion is not well taken.  Defendants' position is contrary to NEPA's underlying tenet, i.e. that agencies consider all reasonable alternatives so as to ensure an EIS fosters informed decision making.  See Idaho Conservation League v Mumma, 956 F.2d at 1519-20.





"The Forest Service cannot deny there is some benefit to be derived from considering an alternative that preserves the Beaver Lakes roadless area.  Plaintiffs, as well as the Montana Dept. of Fish, Wildlife, and Parks, whose considerable expertise in the area of wildlife management is undisputed, expressed concerns that preservation of the Beaver Lakes roadless area warranted full consideration in the Trail Creek NEPA process given the area's high security value for wildlife.  Moreover, plaintiffs have alleged the roadless areas provide wildlife corridors essential for maintaining the biological diversity in the Northern Rocky Mountains.





"Given the contentious and long standing debate in Montana regarding the preservation of roadless lands and wilderness designation, the court concurs with plaintiff's assertion that the NEPA process would have been properly served by development of an action alternative that preserved roadless lands in the Trail Creek area.  Such an alternative would have afforded the opportunity for scientific and public participating and debate regarding the delicate balance between preserving natural resources and timber management."





Alternatives like a non-logging can’t be rejected because of some perceived prior commitment in the Forest Plan to log this area.  In fact, the Forest Plan cannot make such a commitment (again, see ICL v. Mumma).  It appears the reason there is no range of alternatives is because, contrary to NEPA, the decision had already been reached prior to analysis. The public NEPA process has become a pro-forma exercise.  





Finally, it must be out that the no action alternative does not remove the need for the agency to comply with the forest plan and water quality and other issues.  A true no-action alternative would include necessary watershed restoration mandated to meet forest plan standards.  Simply put, needed restoration can’t be held hostage to logging. 





Monitoring for Management Indicator Species (MIS) 





There is a lack of monitoring of MIS species in the project area and on the Clearwater NF as a whole as per the Forest Plan.  There will be a loss of old growth dependent species habitat, according to the EA.





The combination of no population numbers for MIS species and the loss of habitat for these species make it impossible to determine the effects on MIS species.  The EA call of no effect on MIS species is arbitrary and capricious and not based on any credible evidence or information. 





Violation of monitoring and viability Requirements





NFMA requires the National Forests provide viable populations of wildlife.  Also, NFMA requires the CNF to adhere to the monitoring requirements of its Forest Plan.  This Cherry Dinner sale does not meet the law.  The CNF has not followed the Forest Plan in terms of monitoring MIS species and has failed to maintain adequate wildlife habitat.  These two points taken together show that there is no data to tell how trends in MIS populations are doing, and at the same time there is a loss of habitat related to this project.  Old growth habitat is especially lacking in the project area that adversely impacts old growth dependent species such as goshawk, pileated woodpecker and pine marten.  The EA admits a very low level of old growth MIS.





Without reliable hard data on populations of MIS species, any loss of habitat could cause populations to fall below what is considered viable.  The CNF has no baseline population data from which to measure the impact that the destruction of habitat in the project area would have on the overall forest population. 





The CNF has failed to conduct the necessary “habitat viability studies” necessary to allow the CNF to substitute habitat as a proxy for actual wildlife trend monitoring.  The CNF has failed to meet the Forest Plan standard for old growth as shown in the TWS vs. Bosworth case.  Habitat for old growth dependent species has fallen below the Forest Plan standard, therefore the CNF can not demonstrate that further loss of late successional forest planned for in this project will cause these old growth dependent species to fall below minimum population viability requirements.





The yearly CNF monitoring reports do not adequately show population trends for MIS species.  The old growth species, pileated woodpecker, pine marten and goshawk, has never been monitored for population trends or how timber management has impacted these species on the CNF.  Lack of population trend monitoring forest wide impacts this project because there is no hard data to assure minimum viability of MIS species if this project goes forward.  





The yearly CNF monitoring reports present no hard data of methodologies for documenting populations of MIS species.  Only vague qualitative estimates unsupported by data are offered.  The status of populations have not been determined nor is there any clear evidence of population trends over time.  The Cherry Dinner project cannot demonstrate “consistency” with the Forest Plan monitoring requirements, as required in NFMA.





Without adequate pre-decisional monitoring, the impacts from the proposed activities can not be documented or analyzed  This project will not harvest any old growth and replacement stands have been identified.  The amount of old growth has fallen below 5 percent in the District.  Replacement old growth stands are not all late successional stands and will not provide habitat for many years to come for pileated woodpecker, pine marten, and goshawk.  Lack of population trend monitoring forest wide impacts this projects because there is no hard data to assure minimum viability of MIS species if this project goes forward.








Old Growth





Case law has already ruled on this issue for the Clearwater.  Judge Erickson stated:





After considering the arguments above, the Court concludes the old growth status reports do not provide sufficient foundation for the "tentatively identified" acres because of the variation found when stands are field verified. Using the tentatively identified acres as a hard number to meet the 10% standard runs counter to the evidence before the agency from the previously cited reports of Forest Service staff setting forth  both the upward and downward departure which occurs when tentatively identified acres are subject to field verification.   





The EA has not shown the cumulative impacts of cutting late sucessional stands in relation to whether the 10% standard is being met across the Clearwater National Forest.  The EA has not shown how the project area fits into the overall plan of meeting the 10% standard.


 


WATER QUALITY/FISHERIES





 The Clearwater Settlement states, “The Forest Services agrees to proceed only with those projects that would result in no measurable increase in sediment production in drainages currently not meeting Forest Plan Standards.”  The EA acknowledges many streams in the project area do not meet Forest Plan Standards.  Further, the EA predictions show increases in sediment in several drainages.  The EA claims the sediment reduction of certain activities will more than cancel out the increases in sediment.  This analysis is faulty.





WATBAL has been proven to be inadequate in predicting sediment increases by Hickey in his peer-reviewed article (Hickey 1997).  WATBAL model was never peer reviewed or was there any NEPA process in deciding to use WATBAL as a predictive model. The landslides of 1995-1997 further demonstrate that the CNF’s existing management techniques including their use of WATBAL modeling, best management practices and professional judgment are inadequate and incorrect and have failed to protect the natural resources on the CNF and in fact have caused or contributed to damage to water quality, fish habitat and other natural resources on the CNF.





In any case, the settlement agreement requires “no measurable increase in sediment.”  If modeling is used in lieu of monitoring (which it is in this EA), then predicted increases in sediment are “measurable.”  As such, the logging and roadbuilidng (and perhaps the construction of motorized trail) violate the settlement agreement.





Adding sediment also affects the WQLS in the area.  Adding more pollutants to existing 303(d) streams does not meet the Clean Water Act.  





The failure to analyze the impacts TES fish species in violates the forest plan, the ESA and NFMA.  The EA only analyzes fish species in context of current condition, there is no section for aquatic species in the environmental consequences (see pages 75 to 80).





RELIEF REQUESTED





Appellants Request that the Regional Forester:





1- Rescind the DN for the logging, motorized trail and roadbuilding aspects of the project.





2- If this project goes forth, require that the watershed restoration occur before any roadbuilding or logging..  





3- If this project gores forth, defer decision on constructing new ATV trails until the District and Forest complete a travel as per the new Forest Service ORV regulations.


�



Sincerely,











Gary Macfarlane


Friends of the Clearwater		


PO Box 9241			


Moscow, ID  83843	





Jeff Juel


the Ecology Center, Inc.


314 N. First Street


Missoula, MT  59802





Mike Petersen


the Lands Council


423 West 1st Ave. Suite 240


Spokane, WA 99201





Alliance for the Wild Rockies


PO Box 8731


Missoula, MT  59807


(no need to send EIS to AWR, copies can be shared)





Ron Mitchell


Idaho Sporting Congress


PO Box 1136


Boise, ID  83701
































