										April 27, 2006


Megan Moynihan


Acting District Ranger


Palouse Ranger District


1700 Highway 6


Potlatch, ID  83855





SENT VIA EMAIL TO: comments-northern-clearwater-palouse@fs.fed.us





Dear Acting Ranger Moynihan,





The following comments are being submitted by friends of the Clearwater, Alliance for the Wild Rockies, The Ecology Center, and the Lands Council for three placer mining projects.  Those projects are: 1) 5W 2) North Star and 3) Last Hope.





Jurisdiction





The first question that needs to be asked is why is this proceeding under the 1872 Mining Law?  The Weeks Act does not allowing claim staking of acquired lands.  Yet this is referred to as “claims” in the scoping letter.  Most of the District is acquired land and falls under the mineral leasing authorities.





An EIS is needed to analyze the impacts of granting a long-term lease.  Such a lease is irretrievable commitment of resources and  CE is inadequate to analyze such a commitment.  Furthermore, in the absence of a lease, no rights exist and this project is putting the cart before the horse.  Please clarify this issue.





Water Quality/ Aquatic Species





The Forest Service is prohibited by the CWA (section 313) from permitting any activity that may violate water quality standards.  Additionally, the Forest Service cannot approve the project before the information and data necessary for NPDES permits have been obtained.  Since these are placer mining activities proposed for inside RHCAs,  the proponents may be required to obtain an NPDES permit for this activity. ((Dubois v. U.S. Dept. of Agriculture, 102 F3d 1273 (1st Cir. 1996)).  The Forest Service cannot meet its duty to ensure that the project will comply with the CWA without an understanding of the specific nature of the discharges.  The scoping letter is unclear, noting on one hand that sluice output will go into either a settling pond or hillside and on the other, noting that there will be in-stream work which implies discharge.





The Court in Dubois also ruled, "the Forest Service was obligated to assure itself that an NPDES permit was obtained before permitting the [requested activity]."  (102 F3d at 1300).  This must be done in this case s the leasing laws give the agency more flexibility to protect the environment than the 1872 mining law, which was the basis for the above-referenced case.





INFISH and forest plan fish habitat/water quality  standards cannot be violated.  It appears that this project would affect RHCAs.  The existing streams are WQLS limited.





Location    





Assuming that these projects fall under the location laws (we seriously doubt that they do), before approving the project, you are obligated to ensure that the public's resources are not being jeopardized by actions pursuant to invalid mining claims.  





It is law that the mining "rights" relied upon by the agency can only be based on the discovery of a "valuable mineral deposit" on each claim to be used by the applicants.  (30 U.S.C. 22).  The Forest Service cannot presume that the filing of a mining claim means that the claim is valid (i.e. that the "rights' relied upon by the applicant are rights at all).  A mining claim location does not give presumption of a discovery.  (Ranchers Exploration v. Anaconda).  "[L}ocation is the act or series of acts whereby the boundaries of the claim are marked, etc., but it confers no right in the absence of discovery, both being essential to a valid claim."  (Cole v. Ralph, 252 U.S. 286, 294-96 (1920)). 





This is particularly true in this case as there are supposedly existing claims but an apparent absence of a valuable mineral deposit.   





The Department of the Interior also has rules that "rights" to develop federal land do not arise without a discovery:





The essential conclusion that a mining claim cannot be valid without a discovery has been restated by the courts as well as the Department.  "Discovery is the sine quo non of an entry to initiate vested rights against the United States."  (Davis v. Nelson, 329 F2d 840, 845 (9th Cir. 1964)); ". . . that discovery is the prerequisite to the validity of a mining claim cannot be disputed." )Fresh v. Udall, 228 F.Supp. 738, 740 (D. Colo. 1964)).





(U.S. v. Bartels, 6 IBLA 126, 127 (1972)).





The IBLA also noted that since each claim must contain a valuable mineral deposit, "the recovery expected from each claim must not only exceed the costs of mining, transporting, milling, and marketing the particular mineral deposit on that claim but each claim must also bear a proportionate share of the development and capital costs attributable to the combined operation."   (U.S. v. Collord, 128 IBLA 266, 287-288 (1994)).





Furthermore, the Interior Department requires that the costs of compliance with environmental regulations be factored into the validity determination.  (United States v. Pittsburgh Pacific, 30 IBLA 388 (1977); Leshy, The Mining Law, (Resources for the Future, 1987); United States v. Kosanke Sand Corporation, 80 IBLA 538, 546-547 (1973)).





There are questions whether the supposed mining claims(s) covering this site meet these requirements.  Your scoping letter implies this action is to discover whether a valuable deposit exists, “to obtain evidence of mineralization.”    The scoping letter does not note the age of these claims nor is a history of claim activity discussed.   Such information is crucial before a decision could be made on this project.  





It must be stressed that any argument that a discussion of claim validity is beyond the scope of the issues would violate the Administrative Procedures Act.  Clearly, a document so fundamentally based on an incorrect and insupportable position is arbitrary and capricious, an abuse of discretion, without observance of procedure required by law, not in accordance with law, and not supported by facts.  (5 U.S.C. 706(2)).





Since the federal government can review and challenge the validity of any mining claim at any time (Cameron v. U.S., 252 U.S. 450(1920)), it must inquire into these issues at the outset as part of its NEPA and 36 CFR 228 review processes.  This inquiry is also required under the Organic Act, prior to approval of an operation.





This is not a case where the issue of claim validity would be a needless exercise.  As noted above, your scoping letter indicates claims are supposedly existing but there is no information as to their value.  You can’t have it both ways, either the activity can be exempt from documentation (use of a CE) for purposes of assessing whether staking a claim is worthwhile, or it is further development of an existing claim that holds valuable minerals.  Under the latter case, a CE may not apply.





The Forest Service cannot restrict its authority based on incorrect and insupportable assumptions that the claim(s) on the site contain a valuable mineral deposit under the mining laws.  The agency's duty to protect the surface resources under the ESA, NFMA, and the 228 regulations, as well as its duty to make informed decisions under NEPA, would be violated by such an action.





Other Values





The NEPA document must analyze the impacts to recreation, wildlife, and heritage resources.  What will the effect be on sensitive and management indicator species?  What will the effect be of this activity on use n recreational use?  Will people be prohibited?  Will seasonal road closures be violated by these proposals (see travel guide)?  If so, why?  What heritage resources are in the area?





Summary





The scoping letter needs to provide more and better information. As this letter notes, there are serious questions of whether this area is even open to claim-staking.  Rather than rush these proposals through, the Forest Service has the obligation to do a sober and thorough evaluation.








Sincerely,








Gary Macfarlane


Friends of the Clearwate
