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NOTICE OF APPEAL





TO:  USDA, Forest Service, Northern Region, ATTN. Appeals Deciding Officer (RFO), P.O. Box 7669, Missoula, MT, 59807.





DECISION APPEALED:  


The decision appealed is the Decision Notice (DN) to approve timber harvesting in the Little Sand Creek drainage, a tributary to the Palouse River.  The decision, known as the Yellow Pine Restoration Timber Sale, was signed on 8/4/1999 by Forest Supervisor James Caswell (though in error the date is written as 1998).  A letter enclosed in the Decision Notice signed by Acting District Ranger Blake Ballard states the 45-day appeal period ends on September 23, 1999.  This notice of appeal is filed in accordance with 36 CFR ¤ 215.





Appellant contacts are:  Kristin Ruether, Friends of the Clearwater, PO Box 9241, Moscow, ID  83843, (208-882-9755);  Jeff Juel, The Ecology Center & The Lands Council, 801 Sherwood Street, Suite B, Missoula, MT  59802, (406-728-5733); Mike Wood, Alliance for the Wild Rockies, PO Box 8371, Missoula, MT  59807, (406-542-0050); Judi Brawer, American Wildlands, 40 E. Main St. Suite 2, Bozeman, MT 59715;  Sam Hitt, Forest Guardians, 1413 Second St., Santa Fe, NM 87505;  Bryan Bird, Forest Conservation Council, PO Box 22488, Santa Fe, NM 87505-2488.





The Appellants use the Clearwater National Forest, including the project area, for recreation, wildlife viewing, sightseeing, photography, spiritual renewal, solitude, and education.  They are concerned with the sustainability of the National Forest System; including timber, water, wildlife, recreation, roadless resources, wilderness and old growth forests.  Appellants, as joint owners with the American public of the Clearwater National Forest and the project area, will be significantly affected by the decision.  








STATEMENT OF REASONS


  	


The Decision Notice for the Yellow Pine Restoration Timber Sale was signed by Forest Supervisor James Caswell on August 4, 1999 (though a typographical error states it was 1998).  Forest Supervisor Caswell's decision violates several environmental laws.  The Decision Notice violates the Clean Water Act (CWA), the Forest Plan Lawsuit Settlement Agreement, the National Forest Management Act (NFMA), and the Clearwater National Forest Plan.  





SCOPE OF THIS APPEAL





The 2.6 miles of non-contract dependent road obliteration portion of the decision is exempted from this appeal.  The road obliteration is a separate and independently funded project which was included in the decision for the Yellow Pine Restoration Timber Sale.  





1.  VIOLATIONS OF FOREST PLAN/STIPULATED AGREEMENT & THE CLEAN WATER ACT





The EA notes that "In the spring of 1999, IDEQ removed Little Sand and Bonami Creeks from the 303(d) list (Idaho official 1998 303(d) package)" (III-37).  The CWA clearly states in section 303(d) that the EPA must approve delisting proposals by state agencies before the delisting becomes official.  This has not occurred.  Therefore the creeks are listed under the CWA.   





As the EA notes, under the lawsuit settlement agreement the Clearwater National Forest agreed to "proceed only with those projects that would result in no measurable increase in sediment production in drainages currently not meeting Forest Plan standards.  The Forest Service also agrees, as budgets permit, to repair or correct known sediment sources, on Forest Service system lands within these drainages if technically possible." (III-43).  





The creeks in the project area are not meeting Forest Plan standards.  According to the EA, "the 'low fish' standard is not currently being met within the Little Sand drainage." (III-49).  According to the EA (III-45), WATBAL estimates the geomorphic threshold for Little Sand Creek is 218% of natural.  The WATBAL 1998 estimated sediment yield condition is 157% over natural (III-49).  Further, the EA states:





"The Forest Plan standard allows a maximum sediment production of 218 percent (Geomorphic threshold).  Sediment can be between 218 percent and 35% (the Biological threshold) for 20 out of 30 years and must be less than 35 percent over natural for the remaining ten years.  This standard is measured from the date the standards were created, which is 1984.  Under the existing condition, the 35% threshold would be exceeded from 1984 to the year 2011, or for 28 years.  Therefore, sediment production currently does not meet Forest Plan watershed standards under the "minimum viable" standards." (III-49)





It is clear that the Little Sand watershed has serious water quality problems and the Settlement Agreement applies.





The proposed project would, in violation of the Settlement Agreement, cause 62.2 tons of possible sediment produced by logging and the three year mean sediment to rise to 130% over natural, according to WATBAL (III-65).  The road obliteration also proposed for this area cannot be used as an excuse to break the agreement.  The majority of the road obliteration is funded independently from the timber sale, so can be accomplished perfectly well as a project on its own.  Pairing unrelated projects together and leaning on the "net" sediment concept does not satisfy the intent of the Settlement Agreement.  The agreement mandates stream rehabilitation in and of itself, not merely as mitigation for timber sales.  





Furthermore, the calculations for sediment "savings" from road obliteration are inconsistent with those for sediment production such that the sediment savings are artificially inflated.  On the one hand, the EA speculates that placing Road 3294-A, which is 700 feet from Little Sand Creek and clearly outside the RHCA and INFISH buffers, into long-term intermittent status will "result in a considerable reduction in sedimentation" (III-67).  On the other hand, the EA assumes little or no sediment produced by the logging will be delivered to the waterways "due to the implementation of BMP's and INFISH buffers"  (page III-64).  The agency cannot have it both ways: assuming sediment will not be produced from logging outside of RHCAs but assuming that sediment will be reduced from road obliteration outside of RHCAs!  Sediment either travels through RHCAs, or it doesn't.





The sediment production models are also inconsistent when looking at tables III-14 and III-16.  Table III-14 shows a total of 6 tons of sediment per square mile for the years 1999 to 2009 (62.2 tons for the entire watershed).  Table III-16 predicts 46 tons of sediment from 1999 to 2010.  Besides showing a longer time frame for sediment production, table III-16 shows that every year, under alternative B, would result in increased sediment.  Table III-14 indicates the years 2004 to 2008 would not see an increase in sediment.  In any case, a ten year increase in sediment is more than a spike event and violates the Forest Plan Settlement Agreement (based on the NFMA) and the Clean Water Act.





Another inconsistency in the sediment savings versus sediment production is related to mass wasting.  The potential sediment savings include figures for mass wasting which are purely speculative, as WATBAL does not account for mass wasting (Table III-15 on pages III-66-67).  But, this sediment is not assumed to be generated in the no action alternative.  Thus, this artificially inflates the potential sediment savings in the preferred alternative. 





The Decision Notice does not state when the road obliteration would occur in relation to the logging.  Thus, the logging might very well occur before the obliteration, causing a sediment to be delivered into the creeks for a period of time (a "spike") in violation of the Settlement Agreement.





The proposed project also violates the repair and correction section of the settlement agreement.  Instead of undertaking a project that would repair and correct sediment sources for the maximum improvement as directed, the associated timber sale will greatly cancel out the benefits from the road obliteration.  It is obvious that the project's first priority is not the repair of water quality, despite Chief Dombeck often stating that watershed protection should be the first priority of the agency.





2.  OLD GROWTH





The Yellow Pine Restoration EA states that the 10% standard for old growth is being met, based on an October, 1998 inventory that claims that 11% of the Forest is old growth (p. III-19).  It says that there are 843 acres of replacement old growth and 1076 acres of tentatively identified old growth.  However, there is concrete evidence that this District is not meeting its old growth standards.





The District Biologist for the Palouse Ranger District, Harry Jageman, in late 1997, stated in a memo that: "Once we complete field verification for the entire district, we suspect that about 2 or 3% of the district will ultimately  be identified as existing old growth." (see Attachment 1).





Further, an experienced GIS (Geographical Information Systems) consultant, Amy Haak, found that both the entire Clearwater National Forest and the Palouse Ranger District are failing to meet the 10% old growth standard.  Using GIS to analyze the Forest's own old growth, timber stand units, past harvesting information, and land suitability classifications, Ms. Haak found that the Palouse District had a total of 4,467 acres (the October 1998 Inventory said there was 10,705 acres) and the entire Forest had only 117,159 acres (the October, 1998 Inventory said there was 162,600 acres) (see Attachment 2).





Based on the professional expertise of both Jageman and Haak, it is logical to conclude that the Palouse District couldn't possibly be meeting the 15.3% old growth it claims it is meeting on page III-19 of the EA.





Even though the Palouse Ranger District is clearly failing to meet its old growth standards, the Yellow Pine project will cut 57 acres of forest that have some old growth components.  The DN/FONSI says that these stands are not old growth or good replacement candidates (p.14 DN/FONSI) but in the response to comments section, it is noted that these stands contain some older legacy or relic trees (p. 21 DN/FONSI).  In the EA, it was thought that these stands would be replacement old growth stands, but upon field verification, found they were not.  It is not clear why these stands are not considered replacement old growth even though they have some old growth components.  The DN/FONSI makes no case that these stands would not eventually turn into real old growth.  Given the fact that there is very little old growth on the District, the Forest Service should not cut anything that has any old growth component in it in order to comply with the Forest Plan old growth standards.  





Cutting stands that could be old growth is therefore violating the Forest Plan's old growth standards and NFMA.





3. IMPACTS TO WILDLIFE





The Biological Evaluation (BE) notes that for several species of wildlife and fish, the project "May impact individuals or habitat, but will not likely result in a trend toward federal listing or reduced viability for the population or species" (Yellow Pine Restoration BE).  These species are: Flammulated Owl, Black-Backed Woodpecker, Northern Goshawk, Deerfern, Green Bug on a stick, Clustered Lady's Slipper, Light Moss, and Naked Mnium (BE, point number 7).





However, there have been no surveys done by the Forest Service to determine if these species are in the project area; the EA relies on chance sightings (see pp. III-11-16).  The consequences of the project show that it could affect the above species.  For flammulated owl, the EA states, "Therefore potential flammulated owl habitat is expected to decline as a result of this treatment." (p. III-25).  For pileated woodpecker, the EA says that impacts to potential nesting habitat is the biggest threat from the project (p. III-29).  For unit 2, goshawk habitat is expected to decline with the project (p. III-30).





The Forest Service does not know how many of these species exist in the project area and also has not conducted population trend monitoring as required in the Forest Plan, and admits that these species will be negatively impacted by the project.  As the populations of these species is unknown, it is frightening to think that the impacts are unknown too.  This is a serious violation of the Clearwater National Forest Plan and NFMA.





�






RELIEF REQUESTED





Appellants Request that the Regional Forester:





Reverse the decision of the Forest Supervisor on the Yellow Pine Restoration Timber Sale and implement Alternative C, the road obliteration-only alternative.





If this sale is pursued, then order the CNF to assess cumulative impacts of this project and others through an EIS.





Sincerely,

















			--for--


Appellants





Friends of the Clearwater					


PO Box 9241			  			


Moscow, ID  83843		  					 


		  							


				  					





Jeff Juel					Judi Brawer, Esq.			


The Ecology Center &			American Wildlands			


  The Lands Council				40 East Main Street, Suite 2		


801 Sherwood, Suite B			Bozeman, MT  59715		


Missoula, MT  59802 





Sam Hitt					Bryan Bird


Forest Guardians				Forest Conservation Council


1413 Second St.				PO Box 22488


Santa Fe, NM  87505				Santa Fe, NM  87505-2488








Appeal attachments


1.  Plaintiffs' Separate Statement of Uncontroverted Facts Re:  Old Growth Violations, The Wilderness Society et al vs Forest Service et al, Case No. 97-208-M-LBE, p. 26.  





2.  Declaration of Amy Haak, The Wilderness Society et al vs Forest Service et al, Case No. 97-208-M-LBE, p. 8.


