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February 3, 2003





VIA FACSIMILE AND US MAIL





Ms. Gale Norton


Secretary of the Interior


1849 C Street, NW


Washington, DC 20240





Bradley Powell, Regional Forester


USDA Forest Service Northern Region


P.O. Box 7669


Missoula, Montana 59807





	Re: Sixty Day-Notice of Intent to Sue for Violations of the Endangered Species Act Concerning U.S. Fish and Wildlife Service Concurrence with Canada Lynx “May Affect But Are Not Likely To Adversely Affect” determinations in Forest Service Region One Biological Assessments


                                


Dear Secretary Norton and Regional Forester Powell:





This letter shall serve as notice, pursuant to Section 1540 (g)(2) of the Endangered Species Act (ESA), 16 U.S.C. § 1540(g)(2), of the U.S. Fish and Wildlife Service (USFWS) and USDA Forest Service Region One (FS-R1) violations of the ESA in connection with USFWS concurrence with Biological Assessments for FS-R1 actions that “may affect, but are not likely to adversely affect” the Canada lynx.  





On December 26, 2002, the District Court of the District of Columbia filed a Memorandum Opinion and Order finding the USFWS in violation of the ESA in regards to its Final Rule listing the Canada lynx as a threatened species under the ESA (See Defenders of Wildlife v Norton, Civil Action No. 00-2996(GX). The District Court enjoined the USFWS from issuing any “written concurrence(s)” that actions proposed by any federal agencies “may affect, but are not likely to adversely affect” the Canada lynx within the meaning of 50 C.F.R. § 402.14 (a), (b) until the USFWS has issued a final critical habitat determination for the lynx.





At issue are actions authorized by FS-R1 that adversely affect Canada lynx habitat. These actions are those projects which FS-R1 Biological Assessments (BAs) have made “may affect, but are not likely to adversely affect” determinations regarding project impacts, and which the USFWS has issued a “written concurrence” with the BAs’ determinations. These FS-R1 projects include, but are not limited to, the White Pine Creek Project and Gold-Boulder-Sullivan project on the Kootenai National Forest, the Lolo Post-Burn project on the Lolo National Forest, the Moose Post-Fire Project on the Flathead National Forest, and the Black Ant Salvage timber sale project on the Lewis and Clark National Forest.





These actions are those which the FS-R1 has made the USDA Forest Service’s final administrative determination that they have complied with all laws, regulation, and policy (including the ESA) and has denied the administrative appeals of the decisions to implement projects—with the exception of the Moose Post-Fire Project on the Flathead National Forest, for which an exemption of stay of activity has been granted by the Chief of the Forest Service, who has authorized project activities to go forward before FS-R1 has ruled on the administrative appeals.





The USFWS and FS-R1 are violating the ESA because, in general, the DC District Court’s ruling establishes that the agencies are not currently providing the protections for the Canada lynx required by law, and specifically, the habitat to be adversely affected by the actions must be assumed to be critical habitat until the USFWS has issued a final critical habitat determination for the lynx, avoiding degradation until such time, and formal consultation must follow before such actions can be in compliance with Section 7 of U.S.C. § 1536.








Sincerely,











Jeff Juel


Ecosystem Defense Director


