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RAYMOND SCOTT BERRY

Re; Stump Springs Prescribed Burn Project

       Scoping Comments

Dear Mr. Schulkoski:

Thank you for  your invitation to  submit comment with respect to the Stump Springs Project as part of the scoping phase of the planning process. Please accept these comments on behalf  Raymond Scott Berry, Michael Garrity and the Ecology Center. The Ecology Center is a non-profit, public-interest conservation organization. Our staff works to protect biological diversity and ecosystem integrity throughout the west. We have extensively hiked, surveyed and mapped the Dixie National Forest and our members continue to hike in the project area.  

The scoping notice for this Project fails to address how the project will satisfy the Forest Plan requirements for monitoring.  The DNF has not been able, during the last ten years, to satisfy the monitoring outputs required by the Forest Plan. We want to emphasize how important forest plan monitoring is in the determining the health of the forest. The Dixie has not done a professionally adequate job of conducting such work, and when monitoring has been conducted,  the results have not been made available to all employees of the forest or the interested public. 

The scoping notice is premised on the assumption that, without fire suppression, natural fires would have burned virtually everywhere in the Stump Springs Project area in recent decades. It assumes that but for the fire suppression efforts of recent decades, the entire DNF would be somehow cleaner and healthier; with fewer small trees and less brush to pose a risk of fire. 

This fundamental assumption is a continuation of the 1990's forest health crisis in which the U.S. Forest Service and timber industry falsely claimed that the public's forests were diseased.  They  claimed millions of acres  of public forest were drought-ridden, insect-infested, and  full of dead and dying trees that were properly considered a "wasted resource" and a "wildfire hazard."  Subsequently, forest ecologists soundly debunked the so-called forest health crisis and criticized the industry's view of dead trees as wasted resources.  On the contrary, dead trees, whether standing or downed, play  a vital role in native forest ecosystems:  they provide food and shelter to wildlife, help form fish-spawning pools, filter clean water, and fertilize the soil for the future generations of forest life.  In short, dead trees are necessary components of healthy forests.

Instead of dissipating, however, the forest health hoax appears to have metamorphosed into what can be called the fire hazard hysteria.  Now, it's not just the dead and dying stands of trees that need to be removed but also those alive and growing.  Mature, multi-storied, closed-canopy forests--the very stands that many of our nation's most endangered forest species depend on for survival--are now being portrayed as tinderboxes ready to fuel "catastrophic wildfires."  In particular, native forests in roadless areas have increasingly become prime targets for "fuels reduction for fire protection" projects.  The EA fails to reveal whether the Stump Springs Project will affect any roadless areas.

We do not dispute that ecosystems are dynamic, ever-changing aggregations of living things, interacting with dynamic, ever changing physical forces. We simply reject  a management paradigm that is based upon the premise that humans know enough about these complex ecosystems to be able to propose massive technological changes and still maintain the forests as fully functioning ecosystems, saving all the species and other components in the process. 

Before proceeding with this project, and similar management actions in the  Escalante Ranger District  involving large scale prescribed burns, the DNF should investigate the long-term ecological and economic costs of  attempting to replace natural fire with prescribed fire.  The DNF also needs to investigate and review the benefits of educating the public about the responsibilities that come with living in a fire-born ecosystem.  It is not appropriate for the common taxpayer to be stuck with funding FS programs that serve a handful of individuals who intentionally choose to reside in the areas where natural fire is a critical part of the local ecosystem.

A central element of the National Forest Management Act and its implementing regulations is the requirement that all management actions on the National Forests must be "consistent" with Forest Plans, as follows: 

Resource plans and permits, contracts, and other instruments for the use and occupancy of National Forest System lands shall be consistent with the land management plans. 16 U.S.C. § 1604(i). 

This "consistency" requirement is also contained in the Forest Service's regulations implementing NFMA. See 36 C.F.R. § 219.10(e) ("Forest Supervisor shall ensure that, subject to valid existing rights, all outstanding and future permits, contracts, cooperative agreements, and other instruments for occupancy and use of affected lands are consistent with the plan").

The U.S. Court of Appeals for the Ninth Circuit has repeatedly emphasized the importance of enforcing NFMA's consistency requirement with respect to Forest Plan standards for maintaining old growth habitat, and with respect to procedural Forest Plan requirements. In Neighbors of Cuddy Mountain v. USFS, 137 F.3d 1372 (9th Cir. 1998), the Ninth Circuit enjoined Idaho's Payette National Forest from proceeding with the Grade/Dukes timber sale in old growth habitat, when the Forest Service could not demonstrate that the timber sale area would meet Payette Forest Plan old growth habitat standards to protect pileated woodpeckers after completion of logging. 

Under NFMA,  the DNF is required to demonstrate before proceeding with the  the Stump Springs project that it will be consistent with the land resource management plan of the entire forest. 16 U.S.C. § 1604(i); 36 C.F.R. § 219.10(e).  Neighbors of Cuddy Mountain, 137 F.3d at 1377. 

Following Cuddy Mountain, the Ninth Circuit again recently confirmed the importance of NFMA's "consistency" requirement, finding that the Tongass National Forest violated its own Forest Plan in failing to perform procedural steps required in the Tongass Land Management Plan prior to approving the Ushk Bay timber sale. Friends of Southeast's Future v. Morrison, 153 F.3d 1059, 1067-71 (9th Cir. 1998). The court stated: "Under Neighbors of Cuddy Mountain, we must affirm the district court's decision to enjoin the Ushk Bay timber sale if that sale is inconsistent with the Tongass Land Management Plan." Friends of Southeast’s Future, 153 F.3d at 1068.

Under Neighbors of Cuddy Mountain and Friends of Southeast’s Future, then, the burden is on the Dixie National Forest (DNF) to demonstrate that the Stump Springs Project will satisfy all Dixie Forest Plan requirements, including old growth habitat and monitoring outputs as defined in the Plan.  

As part of the planning process for this project,  the DNF needs to disclose its degree of compliance with  both forest wide and district  old growth habitat requirements.  Forest wide compliance with the old growth Standards is  mandatory for several reasons. NFMA regulations require that there be sufficient distribution of habitat for old growth-dependent species. The DNF’s old growth standard requires that at least 7% of the entire DNF must be in old growth condition in order to maintain viable populations at the forest wide level.  

In choosing to burn old growth habitat, the DNF risks creating a situation where insufficient habitat will remain following the Stump Springs project to maintain viable forest wide populations of old growth.  Among the wildlife species listed within the EIS as living or possibly living on or near the project area are mule deer, elk, Merrian's turkey, northern goshawk, three toed woodpecker, northern flicker, flammulated owl and peregrine falcon. 

Considering potential difficulties of using population viability analysis at the project analysis area level (Ruggiero et al. 1994), the cumulative effects of carrying out multiple management projects across the Forest makes it imperative that population viability be assessed at least at the forest wide scale (Marcot and Murphy, 1992). It is also of paramount importance to monitor population trends (as mandated by the Forest Plan) during the implementation of the Forest Plan in order to validate assumptions used about long-term species persistence (i.e., population viability) (Marcot and Murphy, 1992; Lacy and Clark, 1993).

NFMA requires that the National Forests provide for viable populations of wildlife species; and NFMA's consistency provision further requires the DNF to adhere to the monitoring requirements of its own Forest Plan, including the requirement to monitor population trends of old growth-dependent and mature forest-dependent wildlife species. The Stump Springs project would violate both NFMA requirements, through the DNF’s failure to conduct population trend monitoring as required by the Forest Plan and failure to demonstrate it has maintained adequate old growth and mature forest habitat forest wide.

The Dixie National Forest adopted the northern goshawk and Common Flicker as indicator species for old growth dependent wildlife (Forest Plan at II/16).

The U.S. Court of Appeals for the Eleventh Circuit recently determined that several timber sales in the Chattahoochee and Oconee National Forests were unlawful because of the Forest Service's failure to adhere to applicable Forest Plan population monitoring requirements. Sierra Club v. Martin, 168 F.3d 1 (11th Cir. 1999). The 11th Circuit held that, under both the Forest Plan and 36 C.F.R. § 219.19, the Forest Service is required to collect population trend data on management indicator species, and otherwise adhere to Forest Plan species monitoring requirements prior to approving logging projects. In so holding, the Court stated: 

“While the Forest Service's interpretation of its Forest Plan should receive great deference from reviewing courts, courts must overturn agency actions which do not scrupulously follow the regulations and procedures promulgated by the agency itself." Id. at 4, quoting Simmons v. Block, 782 F.2d 1545, 1550 (11th Cir.1986). 

As part of further planning,  the DNF should collect and distribute population viability data regarding management indicator species  in order to  demonstrate that none of these species or their habitat will be harmed by the proposed action.   The DNF should also explain as part of the planning process how indicator species will benefit from the proposed action.

NFMA regulations at 36 C.F.R. § 219.19(a)(6) state, "Population trends of the management indicator species will be monitored and relationships to habitat changes determined."

The Forest Service has never satisfied Dixie Forest Plan requirements that it monitor population trends of  old growth-dependent species,  including the goshawk and common flicker. Nor has the DNF adequately monitored the amount of habitat for any of these species. The NFMA implementing regulations’ diversity requirements state "Each Forest Supervisor shall obtain and keep current inventory data appropriate for planning and managing the resources under ... his jurisdiction." 36 C.F.R. § 219.12(d). "Forest planning shall provide for diversity of plant and animal communities ... Inventories shall include quantitative data making possible the evaluation of diversity in terms of its prior and present condition." 36 C.F.R. § 219.26.

For management indicator species, better consideration of habitat needs is required. The Forest Service Manual at FSM 2620.3(3) explicitly spells out Forest Service policy: "Evaluate the cumulative effects of proposed management activities on habitat capability for management indicators." Also, FSM 2621.3 requires: "In analyzing proposed actions, conduct habitat analyses to determine the cumulative effects of each alternative on management indicators selected in the plan or project area." The DNF is ignoring the plain language of the Forest Service Manual. The Forest Service’s website states: "The Forest Service Directive System consists of the Forest Service Manual and Handbooks, which codify the agency's policy, practice, and procedure. The system serves as the primary basis for the internal management and control of all programs and the primary source of administrative direction to Forest Service employees." 

NFMA requires that the National Forests provide for viable populations of wildlife species; and NFMA's consistency provision further requires the DNF to adhere to the monitoring requirements of its own Forest Plan, including the requirement to monitor population trends of snag-dependent wildlife species. 

As part of the planning process, the DNF also needs to consider potential impacts to lynx, a threatened species listed under the Endangered Species Act Fed. Reg. Vol. 65, No. 58, March 24, 2000, pages 16052-16086. The Canada Lynx Conservation Agreement (February 2000) ensures that ongoing projects abide by Lynx Conservation Agreement and Strategy (LCAS): 

Professor William Newmark of the University of Utah  has determined that there have been lynx in the  DNF.

Consistent with agency policy, new information on the lynx, including that in the LCAS and Science Report, must be reviewed and considered, as appropriate, for all ongoing actions to ensure compliance with applicable federal laws including but not limited to ESA, NEPA and NFMA.

USDA Regulation 9500-4 requires that:

Habitats for all existing native and desired non-native plants, fish and wildlife species will be managed to maintain at least viable populations of such species. In achieving this objective, habitat must be provided for the number and distribution of reproductive individuals to ensure the continued existence of a species throughout its geographic range.

NEPA requires specific steps in the face of uncertainty, such as that related to lynx population dynamics. The agency "cannot avoid NEPA responsibilities by cloaking itself in ignorance." Fritiofson v. Alexander, 772 F.2d 1225, 1244 (5th Cir. 1985). The existence of incomplete or unavailable scientific information concerning significant adverse environmental impacts triggers the requirements of 40 C.F.R. § 1502.22. This provision requires the "disclosure and analysis of the costs of uncertainty [and] the costs of proceeding without more and better information." Southern Oregon Citizens Against Toxic Sprays, Inc. v. Clark, 720 F.2d 1475, 1478 (9th Cir. 1983). "On their face these regulations require an ordered process by an agency when it is proceeding in the face of uncertainty." Save Our Ecosystems v. Clark, 747 F.2d 1240, 1244 (9th Cir. 1984). 

40 C.F.R. § 1502.22 imposes three mandatory obligations on the agencies in the face of scientific uncertainty: (1) a duty to disclose the scientific uncertainty; (2) a duty to complete independent research and gather information if no adequate information exists (unless the costs are exorbitant or the means of obtaining the information are not known); and (3) a duty to evaluate the potential, reasonably foreseeable impacts in the absence of relevant information, using a four-step process. 

"Lynx metapopulation dynamics operate at regional scales" (p. 24).  Ruggerio, et. Al. (1999). In that regard, the LCAS mandates that the following standard be implemented when analyzing projects with the potential to impact lynx habitat: 

“Within each LAU, map lynx habitat. Identify potential denning habitat and foraging habitat (primarily snowshoe hare habitat, but also habitat for important alternate prey such as red squirrels), and topographic features that may be important for lynx movement (major ridge systems, prominent saddles, and riparian corridors). Also identify non-forest vegetation (meadows, shrub-grassland communities, etc.) adjacent to and intermixed with forested lynx habitat that may provide habitat for alternate lynx prey species (LCAS at 79).”

The LCAS further mandates that projects "maintain habitat connectivity within and between LAUs" (LCAS at 79). 

Additionally, it is essential that consideration of landscape connectivity via "other forest cover" be coupled with consideration of "topographic features that may be important for lynx movement (major ridge systems, prominent saddles, and riparian corridors)" (LCAS at 79). 

“If the landscape has been fragmented by past management activities that reduced the quality of lynx habitat, adjust management practices to produce forest composition, structure, and patterns more similar to those that would have occurred under historical disturbance regimes.”

NEPA mandates that the Forest Service  provide supporting evidence for the decisions and statements made in environmental documents. 40 CFR 1502.24, 1502(b), and 1502.1 NEPA clearly describe the “supporting evidence” requirement. The 9th Circuit Court (see Idaho Sporting Congress v. Thomas, 137 F. Third 1149-1150, 1998) decided that in order to prove NEPA violations plaintiffs need only to point to "substantial questions" about the project’s environmental effects which the Forest Service fails to address, and need not show those effects will in fact occur. Potential detriments to lynx associated with the project must be adequately analyzed. 

Future planning should also examine the noxious weed populations; project, district and forest wide. 

NEPA requires that agencies "insure the professional integrity, including scientific integrity, of the discussions and analyses in environmental impact statements. They shall identify any methodologies used and shall make explicit reference by footnote to the scientific and other sources relied upon for conclusions relied upon in the statement…." (40 C.F.R. 1502.24). Furthermore, "The EIS must identify all the indirect effects that are known, and make a good faith effort to explain the effects that are not know but are "reasonably foreseeable." (46 Fed. Reg. 18026, 18031). 

Disturbance of the native vegetation often creates opportunity for invasive exotic species to become established and/or flourish and has consequence on diversity (Hobbs and Huenneke, 1992). This proposal has extensive ground disturbing activities planned. Undoubtedly there will be a spread of current noxious weed populations. The Dixie National Forest has not done an adequate job of determining the extent of the current weed problem, and must analyze how the proposed action will make noxious weed populations,  both project wide and forest wide.  

Finally, the DNF  must analyze the impacts that continued livestock grazing will have on increasing noxious weed populations and  the impact the chemicals used to start the burning will have on the livestock.

As part of the planning process the DNF  should perform a watershed analysis.  That analysis would at a minimum include the scientific evidence which supports the standard claim that the adoption of BMP’s in fact ensures that the waters likely to be affected by the Project will not be degraded.   

NFMA requires "fish and wildlife habitat shall be managed to maintain viable populations of existing native and desirable non-native species in the planning area… a viable population shall be regarded as one which has the estimated numbers and distribution of reproductive individuals to insure its continued existence is well distributed in the planning area." 36 C.F.R. 219.12.

As with other Forest Plan Monitoring and Evaluation items, the watershed and fisheries components of the DNF  have not been adequately and consistently monitored .   This historic oversight should be remedied in the planning for this project. 

The DNF should analyze the present condition of the treatment units proposed for burning. Application of Forest Plan Standards for soil conservation requires direct, on-the-ground surveys in areas affected by previous management activities in order to provide numerical percentages of existing detrimentally disturbed Activity Areas. Without taking this step, decisions resulting in any soil impacts will be made lacking the cumulative effects analysis that NEPA and the Forest Plan requires. 

An adequate cumulative effects analysis must also consider the cumulative effects of cattle grazing. Cattle tend to graze in areas that have been disturbed by burning. New burning activities will change grazing patterns, which  should be fully explored as part of the cumulative effects analyses.

Activity Areas can also be impacted by motorized vehicle use, including 4-wheel drive vehicles, machines designed for off-road use (ORV’s),  and even snowmobiles, which have been shown to impacts soils. Please evaluate cumulative detrimental soil disturbance from these causes.

We are particularly concerned about the impacts of past management activities on the soil in proposed treatment units. Particularly in past decades, inadequate measures have been taken to protect soil productivity from compaction, displacement, burning, etc. 

One of the requirements of the Regional Soils Standards (which is reinforced by NEPA) is that cumulative impacts of livestock grazing, logging, and ORV use must be considered. 

NFMA regulations at 36 C.F.R. § 219.27 (Management requirements) state:

(a) Resource protection. All management prescriptions shall--

(1) Conserve soil and water resources and not allow significant or permanent impairment of the productivity of the land;

(b) Vegetative manipulation. Management prescriptions that involve vegetative manipulation of tree cover for any purpose shall--

(5) Avoid permanent impairment of site productivity and ensure conservation of soil and water resources;

NEPA regulations at 40 C.F.R. § 1508.7 state:

"Cumulative impact" is the impact on the environment, which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions. Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time.

The DNF’s Forest Plan Monitoring efforts for soil protection have been inadequate. Forest Plan Monitoring and Evaluation Requirement F3 requires annual monitoring and five-year reporting of how the Forest has complied with soil Standards, but as the case with most Forest Plan monitoring items the DNF has not satisfied the monitoring component.

The DNF should  consider cumulative effects on a resource as important and valuable as the soils in the project area. Recent case law states that the Forest Service must demonstrate compliance with Forest Plan standards. Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 F.3d 1372, 1376 (9th Cir. 1998). "Pursuant to NFMA, the Forest Service must demonstrate that a site-specific project would be consistent with the land resource management plan of the entire forest." Id. at 1377. This must include Forest Plan Standards relating to protection of soil productivity. 


An adequate analysis of the project must thoroughly consider historic and current fire management regimes.   For example, the scoping notice makes reference to 368 acres of stand replacement fires in the Project area.  What evidence has the DNF relied on to conclude that fire at this scale is abnormal or unhealthy for the for the forest?

· Further planning should incorporate essential information from the Federal Wildland Fire Management Policy and Program Review.

· Further planning should analyze and justify the ecological and economic impacts of prescribed fire treatments vs. natural prescribed fire regimes, and  natural fire suppression.

Jack Cohen (USDA, 1999) reviewed current scientific evidence and policy directives on the issue of fire in the wildland/urban interface and recommended an alternative focus on home ignitability rather than extensive wildland fuel management. The DNF should demonstrate why the approach suggested by Cohen is not an adequate way to address the fear of property loss as a justification for the proposed project. 

Cohen lays out effective steps that should be taken by private landowners concerned about wildfire destroying their properties. The steps are based upon a review of research on the subject of how fires act and what works to protect homes.

Some of the key items from USDA 1999b research paper include:

· Home ignitability, rather than wildland fuels, is the principal cause of home losses during wildland/urban interface fires. Key items are flammable roofing materials (e.g. cedar shingles) and the presence of burnable vegetation (e.g. ornamental trees, shrubs, wood piles) immediately adjacent to homes.

· Cohen's Structure Ignition Assessment Model (SIAM) indicates that intense flame fronts (e.g. crown fires) will not ignite wooden walls at distances greater than 40 meters (approx. 130 feet) away. Field tests of experimental crown fires revealed that wooden walls can successfully survive intense flame fronts from as close as 10 meters (approx. 30 feet) away!

· Current strategies for wildland fuel reduction may be inefficient and ineffective for reducing home losses, for extensive wildland fuel reduction on public lands does not effectively reduce home ignitability on private lands.

· The so-called "wildland/urban interface zone" overgeneralizes and misrepresents the zone of prime fire risk and fuel hazards: the home and its adjacent vegetation.

· Opportunities to use prescribed fire for the sake of ecosystem restoration may be greatly enhanced in wildland/urban interface areas if home ignitability is reduced.

· The primary and ultimate responsibility for home wildfire protection lies with private homeowners, not public land management agencies (or taxpayers).

· Given nonflammable roofs, the Stanford Research Institute found that 95 percent of homes survived where vegetation clearance of 10 to 18 meters was maintained around the homes.

NFMA and the Forest and Rangeland Renewable Resources Planning Act (RPA) require management of national forest system lands in a manner that "maximizes long term net public benefits" [36 CFR 219.1(a)].  Further planning efforts should demonstrate that this project satisfies this requirement.  The Forest Service’s planning regulations have defined the term "net public benefits" as the "overall value of positive effects (benefits) less all associated inputs and negative effects (costs)." NFMA requires a sophisticated consideration of benefits and costs, including use of both market and non-market methods of determining existing and future resource values, methods to determine opportunity costs, and use of best available quantitative and qualitative techniques [(36 CFR 219.12(e); 219.12(f)2; 219.1(b)12]. Costs and benefits must be assessed not only from the perspective of the Forest Service, but from the perspective of "all other private and public" interests (36 CFR 219.12(g)3i). Economic considerations relevant to forest planning apply equally to the national forest system logging program as a whole, individual forest plans, and individual projects [36 CFR 219.27(b)1]. 

NEPA specifically requires agencies to consider the cumulative effects of each alternative under consideration (40 C.F.R. 1502.16, 1508.8, and 1508.25). Cumulative effects refers to the direct and indirect impacts of all past, present and reasonably foreseeable future actions. Cumulative effects is defined as: 

the impact on the environment which results from the incremental impact of the action when added to other past, present and reasonably foreseeable future action regardless of what agency or person undertakes such actions. 

Finally we ask that you complete an Environmental Impact Statement rather than an Environmental Assessment; and that you provide us with a copy of the Project Record Index as it exists at this time.  Thank you for your cooperation. 

Submitted respectfully for the Ecology Center, Michael T. Garrity, and himself, 
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