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Introduction


NOTICE IS HEREBY GIVEN that the Utah Environmental Congresss (UEC) and Forest Guardians hereby appeal pursuant to 36 C.F.R. § 215.7 to the Regional Forester of Region Four, from the Record of Decision for the South Manti Timber Salvage on the Manti-La Sal National Forest signed by Acting Forest Supervisor Crockett Dumas on May 22, 2000. 


The UEC and Forest Guardians are non-profit organizations dedicated to maintaining, protecting, and restoring the native ecosystems of Utah and the Southwest.  The UEC and Forest Guardians have an organizational interest in the proper and lawful management of Utah’s national forests, including the Manti-La Sal National Forest.  UEC and Forest Guardian members, staff, and board members participate in a wide range of recreational activities on the Manti-La Sal National Forest, including the area in and surrounding the South Manti Timber Salvage project.  The UEC, at its own expense, provided its membership and the public with the opportunity to visit the area during a field trip that took place in July of 1999.


The UEC represents more than 157 individual members, 9 organizations and 18 businesses.  The organizations that are a member of the UEC represent more than 30,000 additional individuals, many of whom have visited the Manti-La Sal National Forest and have a direct interest in its management.  UEC’s organizational members include Forest Guardians.


Forest Guardians has its principal office in Santa Fe, New Mexico.  Forest Guardians has approximately 1,600 members that reside in the Southwestern United States.  Many of these members have visited or have a direct interest in the management of the Manti-La Sal National Forest, including the area impacted by the South Manti Timber Salvage project.  


The UEC and Forest Guardians claim standing to participate in the public land decision-making process on the grounds that they have been involved in forest management issues since their founding.  Our members have hiked, fished, hunted and photographed the Manti-La Sal National Forest, including the South Manti Timber Salvage Project Area.  Our collective membership includes professional photographic businesses and freelance photographers that make their living in part by photographing Utah’s national forests, including the Manti-La Sal.  The impacts associated with this decision detract from the beauty and biodiversity that makes these lands appealing to both professional photographers and UEC/Forest Guardian members that recreate within the vicinity of the South Manti Timber Salvage.  


In addition, UEC and Forest Guardians members are taxpayers that are required to pay for the activities discussed within the EIS and accompanying Record of Decision.  The irretrievable commitment of financial resources associated with this project is also borne by the American people as a whole.  The UEC and Forest Guardians claim partial ownership in the public lands covered by this decision and consequently has legal standing to participate in the process and challenge those decisions they find unacceptable.  


The actions approved in the Record of Decision significantly affect the Appellants for the reason that the Appellants are conservation groups that through their membership regularly engage in diverse forms of recreation and in other uses of the Manti-La Sal National Forest.  The proposed action will degrade critical wildlife habitat and will adversely affect the Appellants recreational use and enjoyment of the area.


The Appellants have participated in the comment process for the South Manti Timber Salvage.  In addition, the Appellants have commented and participated in numerous meetings and discussions with the Manti-La Sal and other national forests across the state of Utah and the Southwest.  The UEC has also committed a great deal of time and resources to last summer’s roadless area inventory of the Manti-La Sal National Forest.  


The Appellants are appealing the Decision Notice on the grounds that the decision is legally indefensible.  The Appellants believe the Manti-La Sal National Forest violated the National Environmental Policy Act (NEPA) by failing to provide the public with an adequate cumulative effects analysis.  In addition, the Appellants believe the Manti-La Sal National Forest violated the National Forest Management Act (NFMA) and is acting arbitrarily and capriciously in violation of the Administrative Procedures Act (APA).  


The Appellants desire and will request relief in the form of a remand of the South Manti Timber Record of Decision and accompanying EIS signed by Acting Forest Supervisor Crockett Dumas on May 22, 2000.  

Statement of Facts


The proposed South Manti Timber Salvage will involve the logging of between 21 and 27 MMBF of timber over the next 5-7 years.  According to the Record of Decision between 50 and 65% of the treatment area will be logged during this time.  This amounts to between 2,136 and 2,777 acres of land.
  


In addition to extensive logging, the South Manti Timber Salvage will result in the construction or reconstruction of 10.3 miles of road.   While the Record of Decision and EIS state that 23.4 miles of road will be reclaimed following completion of the project, this is subject to the availability of funding to complete the reclamation.


The South Manti Timber Salvage Record of Decision authorizes entry into three inventoried roadless areas, the Blackmountain, Twelvmile, and Heliotrope Roadless Areas.
  Trees will be removed from these areas using tractor, cable, and helicopter yarding.  In addition, up to 1,613 acres of unroaded areas greater than 1,000 acres in size will be logged under the Decision.  These unroaded areas, along with inventoried roadless areas greater than 5,000 acres in size, are protected under the Interim Rule contained within 36 C.F.R. 212 temporarily suspending all road construction and reconstruction.  Together these inventoried roadless areas and unroaded areas make up approximately 64% of the forest to be cut under this action.


According to the Record of Decision the Selected Alternative most closely resembles Alternative 4 within the FEIS.  Based on the figures provided within the FEIS the Selected Alternative will likely lose at least $200,000. The Appellants will argue within the appeal that losses to taxpayers are actually substantially higher.  Helicopter logging within roadless areas will conservatively cost the contractor over $4,000,000 based on the conclusion that up to 1,907  roadless and unroaded  acres will be logged using this method.
  The FEIS failed to discuss economic benefits resulting from the No Action Alternative.


The Project Area historically has been prone to landslides.  The FEIS states “Any landslides that may occur could have severe impact on the soil resource by displacement, mixing, and increased soil erosion.”
  The FEIS goes on to report that channel erosion continues to be a concern in the lower portions of the Muddy, Twelvemile, and Sixmile watersheds and that logging and road construction continue to contribute to surface erosion within the area.


Among the Sensitive Species that the Biological Evaluation determined may be effected by the Selected Alternative are the Spotted Bat, Townsend’s big eared bat, Flammulated owl, Northern goshawk, Three-toed woodpecker, Musinea groundsel, and Maguire campion.
  In addition to offering excellent habitat for the above listed sensitive species, the South Manti Timber Salvage Project Area provides much needed habitat for deer, elk, black bear, mountain lion, and potentially wolverine.  

Arguments


The ensuing arguments will demonstrate that the Manti-La Sal National Forest has violated numerous federal land management statutes, including the National Environmental Policy Act (NEPA), the National Forest Management Act (NFMA), and the Administrative Procedures Act (APA).  

I.  The Manti-La Sal National Forest fails to meet the mandate of the National Environmental Policy Act.

A. The Proposed Action fails to meet the Purpose and Need as described within the FEIS.


The purpose and need portion of any EIS is required by NEPA and is essential to providing the public and the decision-maker with an understanding of why the proposed project is necessary.  In the case of the South Manti Timber Salvage the proposed action fails to meet the described purpose and need thus failing to meet the mandate of NEPA.


The purpose and need section of the FEIS states the South Manti Timber Salvage is consistent with the Forest Service’s “Natural Resources Agenda.”  Among the four “key emphasis areas” listed in this agenda are “watershed health and restoration; sustainable forest ecosystem management; improved management of the National Forest road system; and improved recreation opportunities and experiences.”


The FEIS goes on to state the proposed action is necessary to “Reduce potential for large and intense wildfires across forested areas (with associated environmental affects).”
  According to the FEIS Alternative 1, the No Action Alternative, the public “would see the probability of a large, intense wildland fire go up, and corresponding suppression efforts would be less effective due to the amount of fuel loadings present when conditions are favorable to fire ignition and rate of spread.”


It is interesting that the Forest Service would imply a large wildfire would be probable without this project when the FEIS makes it abundantly clear that a fire is anything but probable.  The FEIS and DEIS have both stated that there has been no fire within this area greater than one acre in size within the past 28 years.
  In addition, the FEIS states “No substantial fires have occurred in this area in the last 75-100 years.  There is some indication of small fires that appear to have burned themselves out (less than 0.25 acres in size).”
  It is important to note that these fires “burned themselves out” without any outside intervention, an indication of how low the fire risk really is.


The FEIS goes on to read “The moisture of the dead, down fuels in the spruce/fir type is typically higher than that of either the mixed conifer or pine type.  This higher dead, down fuel moisture is the primary reason for the very long stand replacing fire frequencies in the project area.”
  The FEIS does argue that some of this additional dead fuel moisture may be lost as trees die and the canopy opens up to some degree, but this effect is mitigated to a large degree by increased soil moisture due to less transpiration.  


The FEIS concludes its section on Fuels/Fire by citing research that completely contradicts the claim within the purpose and need section that this project will aid in the reduction of fire risk.  Quoting research by J.M. Schmid and T.E. Hinds the FEIS states the following: “…widespread fire seems to be a rare event in the spruce-fir type…Although the beetle-killed snags are a potential lightning rod and the massive number of dead trees has created a large fuel buildup…the accompanying rainfall apparently dampens the surrounding vegetation enough to prevent development of widespread fire.”


The authors of one recently published report make it clear that the Forest Service has a history of ignoring the science behind logging and the risk of wildfire.  Their report clearly shows that logging in fact has the effect of increasing wildfire risks, not reducing them as the Manti-La Sal is claiming. An excerpt from their technical report is reprinted below.


“…intensive forest management annually produces high fuel loadings 


associated with logging residues.  As a by-product of clearcutting, thinning,


and other tree-removal activities, activity fuels create both short and long-term


fire hazards to ecosystems.  The potential rate of spread and intensity of fires 


associated with recently cut logging residues is high (see for example, Anderson 


1982, Maxwell and Ward 1976), especially the first year or two as the material


decays.  High fire-behavior hazards associated with the residues can extend,


however, for many years depending on the tree species (Olson and Fahnestock

1955).”

The FEIS also comes to the conclusion that fire fighters will be put at extreme

risk should nothing be done to reduce fuel loads through this project.  The reason, of course, is the abundance of standing dead trees.  This assumption also flies in the face of existing evidence.  In fact, standing dead trees slow the advance of wildfires enhancing the safety of those fighting the wildfire.  The following article appeared after wildfires broke out in Alaska’s Kenai Peninsula.  

Standing dead trees retard fires, specialists find

Skilak Lake, Alaska—The image is fixed by now in the minds of most Alaskans: a hillside of gray, beetle-killed spruce trees, once a pleasant wooded vista, has suddenly turned into a serious wildfire hazard.

Almost a decade into a bark-beetle epidemic in south-central Alaska, conventional wisdom has come to accept that bug-killed trees raise the odds of raging, out of control forest fires.  The notion goes unchallenged in political speeches, timber-sale promotions and media accounts.

But the popular notion is proving wrong.

Spruce beetles certainly have changed the landscape, creating new fire problems and complicating the work of firefighters.  But this month’s forest fires, like others here in the bark beetle era, have shown that standing gray beetle-killed trees are more likely to slow down a forest fire than send it racing out of control, state and federal wildfire specialists say.

A green forest, in dry conditions like Alaska is experiencing this spring is far more likely to generate an explosive inferno because of the flammable resins in the spruce needles and trees, experts say.  Only when the dead trees have fallen and lie criss-crossed on the ground, which can be a decade after the beetle attack, do wildfire concerns rise again.  And a fire in downed timber would be very different from the conflagration most people imagine when they think of a spruce forest in flames.

The beetle outbreak, which took off on the Kenai Peninsula in the mid-1980s, has yet to result in a hot, slow-moving woodpile fire.  But officials say they have learned a lot from watching fire hit the standing deadwood.

When a big fire came in 1991, the dead trees provided the fuel break.  The fire roared with frightening speed through green forest canopy east of Skilak Lake and slowed to a crawl when it hit the beetle kill.

“When it hit the bug kill, it became more approachable.  The fire crews could start flanking it,” recalled John LeClair, a state fire management specialist on the Kenai Peninsula.  

This spring has been the biggest fire year on the Kenai Peninsula since 1991, and so far fires have shown a similar preference for green needles and living branches—the “ladder fuels” that pick up a fire off the ground and turn spruce trees into torches.

“It was the live trees that were advancing the fire,” said Matt Schneyer, a Homer volunteer firefighter who battled a 30-acre blaze near the head of Kachemak Bay in early May.  “The dead ones were just burning in place.  The green ones were going up like bombs.”


The FEIS clearly fails to show that the Selected Alternative will meet the stated purpose and need to reduce the risk of wildfire, in fact it provides abundant evidence to the contrary.  In addition, the FEIS has failed to even mention the potential increased risk of wildfire associated with logging as stated in the technical report cited above or the decreased risk to firefighters experienced by Alaska firefighters.  The FEIS relies on traditional assumptions and provides no scientific or anecdotal evidence to support its claim that this project, or others like it, reduce the risk of wildfire or the risk to firefighters.


Purpose and Need #2 listed within the FEIS is to “Facilitate rapid reestablishment of Engelmann spruce through replanting of spruce in Timber Management Emphasis Units identified in the Forest Plan.”
  


The FEIS admits on several occasions that the current beetle epidemic is “…likely within the natural range of variability for spruce-fir forest types on the Manti-La Sal National Forest…”
  The FEIS goes on to state that the No Action Alternative “has the greatest potential negative effects due to stands being untreated.”  This statement ignores the evolution of the very forest the Manti-La Sal is supposedly attempting to protect.


The fact of the matter is this portion of the Manti-La Sal has been experiencing beetle “epidemics” for hundreds of years.  The FEIS admits the role this cycle plays within the affected environment very clearly. “Alternative 1 provides for natural assimilation of the dead wood into the soil and natural succession.  Stand development, growth, and production levels are expected to proceed along natural timelines which would be slower than with planting.”


The FEIS goes on to point out an additional benefit to adopting the No Action Alternative that gets overlooked throughout the remainder of the FEIS.  “The stands would be left to regenerate naturally, including minor amounts of aspen sprouting where clones mixed within these predominately conifer stands are receiving increased light and reduced competition because of death of the surrounding spruce.”
  Aspen regeneration is a common excuse used by the Forest Service for logging.  If allowing the forest to recover at its own pace might assist in this goal of forest management, why proceed with extensive logging and planting that would undermine this effort?

B. The Manti-La Sal National Forest failed to adequately address the economic and social impacts of the decision and adequately appraise the value of the timber as required by NEPA, NFMA and MUYSA.


The Forest Service Manual lists several laws that require the Forest Service to conduct both economic and social analyses when considering significant actions.  Among the laws cited within the Forest Service Manual are: the Multiple Use and Sustained-Yield Act of 1960 (MUYSA), the National Environmental Policy Act of 1969 (NEPA), and the National Forest Management Act of 1976 (NFMA).


While the Manti-La Sal National Forest prepared a socioeconomic analysis, it is significantly wanting in several regards.  The analysis focuses exclusively on the impacts associated with the logging project itself, and does not address the impacts to the local communities or the region with regards to recreational activities, reduced water quality, and increased risk of erosion or landslides.
The Forest Service focused solely on jobs created and expenses directly incurred through the proposed action (i.e. logging and sawmill related jobs, costs to the Forest Service, and payments to counties).  


The Forest Service Manual interprets the mandate of MUYSA as follows. “The direction to manage these resources for the greatest good over time necessitates the use of economic and social analysis in determining management of the National Forest System.”
  The Forest Service Manual goes on to state with regards to NEPA that “This act requires identification and analysis of economic and social impacts of proposed agency actions.”


The Manti-La Sal National Forest attempts to avoid the need for an accurate assessment of the economic and social impacts of the proposed action by referring to analyses contained within the Forest Plan prepared 15 years ago.  “A comprehensive economic analysis was completed as part of the Forest Plan planning process.  That analysis addressed both amenity (market, consumptive) and non-amenity (non-market, non-consumptive) resources.”
  The fact that the Manti-La Sal National Forest is relying on 15-year-old socioeconomic data is of real concern and violates both the spirit and the letter of the applicable laws and regulations governing the creation of such analyses.


The Manti-La Sal National Forest goes on to admit in the FEIS that it failed to appraise the value of the timber being recovered through the use of helicopters.  “For benefits, a reasonable selling value is used rather than an appraised value.  A reasonable selling value was determined by reviewing the values of recently sold timber sales on neighboring forests and the Manti-La Sal National Forest.”  


Federal regulations are clear when it comes to determining the fair market value of the timber being sold.  “The objective of Forest Service timber appraisals is to determine fair market value.  Fair market value is estimated by such methods as authorized by the Chief, Forest Service, through issuance of agency directives. (36 C.F.R. 200.4).  Valid methods to determine fair market value include, but are not limited to, transaction evidence appraisals, analytical appraisals, comparison appraisals, and independent estimates based on average investments.”
  The regulation goes on to list “pertinent factors” that may contribute to the determination of fair market value, but it is clear none of these factors are meant to take the place of a valid appraisal of the resource being sold.  


The Manti-La Sal National Forest claims to have considered “recently sold” sales on both the Manti-La Sal and neighboring forests.   The FEIS only provides two examples of timber sales.  The first example sold for $115 per MBF in 1992 and the second sold for $183 per MBF in 1993.
  In both cases the timber sold was dead spruce and there is no indication that the quality of the dead wood was significantly better than the dead wood that would be cut under the South Manti ROD.  


In spite of these comparisons the Manti-La Sal is proposing to sell timber “…for sales with helicopter yarding” at $25 per MBF.
  The only reason for such a dramatic decrease in price after more than 7 years of inflation and what the FEIS refers to as “increasing”
 demand for dead timber, is to assist the buyer with the extreme costs associated with removing timber through the use of helicopters.  There is no indication anywhere within the EIS that the quality of the timber is so poor that it must be sold at up to $150 per MBF less than neighboring sales.


Given that this project has already been demonstrated not to meet the stated purpose and need, it is insulting to the taxpayers of this country, and a significant waste of financial resources, to request that the public be asked to subsidize the costs associated with the removal of this timber.  

The ROD states that between 1,240 and 1,613 acres of unroaded areas will be logged “primarily by helicopter.”
  In addition, 64% of the 226-294 acres of inventoried roadless areas will also be logged using this method.  Assuming, conservatively, that 1,500 acres will be logged using helicopters, and 10,000 board feet of timber is available on each acre,
 15 MMBF of timber will be removed through the use of helicopters.  Assuming that this timber is worth at least the $115 per MBF cited in the first example listed above, U.S. taxpayers are being asked to forego $1,350,000 in potential revenue to make the project more appealing to a corporation or corporations with the means to helicopter log our public lands. 

Now lets look at the cost to helicopter log 15 MMBF in the first place.  Taking the least expensive cost estimate for helicopter logging 1,000 board feet,  $273.99 per MBF under Alternative Four,
 a purchaser would have to spend $4,109,850 to remove the timber.  This is not including the additional costs associated with cable and tractor yarding.  No mention is made of what the Forest Service plans to charge on lands where these methods of tree removal will be utilized.  

The Manti-La Sal National Forest has clearly failed to properly appraise the resources being sold, has failed to fully analyze the impacts to non-timber related sectors of the economy associated with this project, and has failed to demonstrate there is such a dramatic need for the project as to justify more than $1,000,000 in subsidies.  Furthermore, the FEIS concludes that Alternative 4, the alternative said to be most similar to the decision, would have a negative present net value of up to $234,000.
  The Appellants dispute this amount on the grounds that the timber in question is clearly being sold so far below fair market value as to put the true loss to the public well over $1,000,000.  

Given the direction within the Forest Service Manual to follow the mandate of MUYSA and other laws to “manage these resources for the greatest good over time” the figures above clearly show the Forest Service is failing to do so in this case.  

C. Failure to conduct an adequate cumulative effects analysis:


“Cumulative impact” is: “the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future action regardless of what agency (Federal or non-Federal) or person undertakes such other actions.  Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time.”


Among additional timber sales active within the area and listed in the FEIS are the Twelvemile Timber Sale, the Baldy Timber Sale, the Six Timber Sale,  the Duck Timber Sale, the Emerald Lake Timber Sale, the Timber Canyon Timber Sale, the Camel Timber Sale, the Olga Canyon Timber Sale, and the Oley Timber Sale.  In addition, the Forest Service has conducted several prescribed burns, authorized two exploration wells for oil and gas and possibly two quarries to be opened for other projects.  The FEIS also states “there is the potential for additional road construction to occur over the next 10 years associated with oil and gas exploration and quarry development.”


When it comes to the cumulative effects of all this logging, oil and gas exploration, and quarry development on wildlife, the FEIS is silent.  The FEIS focuses solely on the impacts of the alternatives analyzed in connection with the South Manti project, but says nothing with regards to the effects of this project when added to all the other past, present and future activities taking place in the area.  


The BE/BA prepared for this project reaches the conclusion that the proposed action “may impact” several sensitive species of plants and animals, but there is no indication within the FEIS that a discussion of the impacts to these species took place in the context of other actions that have or may take place within the area.  The UEC’s comments submitted to the Manti-La Sal on March 26, 1999 specifically raised concerns with regards to possible cumulative effects to wildlife and other resources, and asked that these concerns receive attention. “The scoping document states that 25 MMBF of Engelmann spruce has been sold from approximately 2,450 acres within the analysis area over the past six years.  All of these past sales need to be in a comprehensive cumulative effects analysis for past, present, and reasonably foreseeable environmental impacts to all resources (timber, water, soils, wildlife, TES, riparian, etc.).”
  As with wildlife, the FEIS failed to conduct such a “comprehensive analysis” of the impacts of the South Manti project on the resources listed.


The courts are clear on what they expect from agencies when preparing a cumulative effects analysis as part of an EIS.  A “meaningful” analysis of cumulative impacts “should identify (1) the area in which effects of the proposed project will be felt; (2) the impacts that are expected in the area from the proposed project; (3) other actions- past, proposed, and reasonably foreseeable – that have had or are expected to have impacts on the same area; (4) the impacts or expected impacts from these other actions; and (5) the overall impact that can be expected if the individual impacts are allowed to accumulate.”
  The Manti-La Sal National Forest discusses only in general terms impacts that “may” occur.  No where in the FEIS can a member of the public find a thoughtful comprehensive analysis of what is happening to the local wildlife through repeated habitat alteration associated with repeated actions such as past timber sales, oil and gas exploration, and other activities.


In the UEC’s comments on the DEIS for this project dated July 19, 1999 the UEC also raised significant concerns with regards to the impacts of helicopter logging on wildlife species that occupy the area.  “The DEIS failed to consider the noise impacts of helicopter logging on wildlife species such as deer, elk, and black bear which are all present in the South Manti project area.  This issue needs to be substantively addressed in the FEIS.”  In their response to this concern the Manti-La Sal states “No formal studies on impacts of low-level helicopter flights on wildlife have been made in any of the recent timber sales in or near the project area.”
  The response then goes on to state that deer have been observed near helicopter operations, large mammals and birds will be temporarily displaced, and that most helicopter logging will take place in the fall after breeding season.  This does not amount to an adequate cumulative effects analysis of impacts associated with this activity in our opinion.


The UEC’s comments with regards to helicopter logging did include research by several scientists that was published in the publication Conservation Biology.  We incorporate by reference our comments dated July19, 1999 in their entirety and direct your attention to the abstract regarding impacts to mountain sheep found on page 9.  The Forest Service was provided with research that shows impacts do indeed occur when helicopters are repeatedly used in the vicinity of large mammals.  The FEIS states that helicopters will be used in the fall.  While this may be after breeding season, it is during hunting season and before winter. Additional stress to mammals and other wildlife during the fall could reduce the chances of winter survival.  This impact receives absolutely no attention and there is no evidence the Forest Service made any attempt to incorporate current research on this matter into the FEIS.


The UEC also finds the cumulative effects analysis with regards to impacts to soil resources wanting.  The analysis concludes that best management practices and Regional soil quality standards and guidelines will be complied with.  “The guidelines include restricting areas of detrimental soil disturbance to no more than 15 percent of the activity area, maintaining sufficient ground cover to limit erosion to near natural rates, and maintaining above-ground organic matter to supply and cycle nutrients needed to maintain site productivity.”


On the two pages preceding the above statement the FEIS claims “Any landslides that may occur could have severe impact on the soil resource by displacement, mixing, and increased surface erosion.”  The FEIS goes on to admit that the Regional standards and guidelines mandating “no more than 15 percent” be disturbed could be exceeded. “In cutting units with tractor yarding, ground cover may reduced by up to 15-20%, mainly along skid trails and in pockets of dense trees.”
It is difficult to see how the proposed action could reduce ground cover by such a significant amount without having a similar effect on the soil below it.  It does not seem prudent, in an area with a history of landslides and the potential for more landslides, to push the envelope when it comes to Regional standards governing soil disturbance.  If the Manti-La Sal cannot guarantee compliance with existing standards and is incapable of fully analyzing the potential consequences of the project on the soils within the area, the decision must be reversed.

D.  The Manti-La Sal failed to consider a reasonable range of alternatives:


All of the action alternatives considered by the Manti-La Sal National Forest involved significant entries into both inventoried roadless areas and unroaded areas greater than 1,000 acres in size.  The Manti-La Sal received several comments indicating opposition to entry into these areas, but no alternative was drafted and considered in detail to address these concerns. 


As two recent court rulings have shown, the no action alternative does not necessarily answer the question of whether the roadless areas will or will not be developed.
  In the recent court case regarding the development of the Trail Creek Roadless Area, Judge Hatfield ruled that the Forest Service was incorrect in arguing that by offering a no action alternative within the Trail Creek EIS NEPA would be satisfied in terms of providing an alternative which would not develop the roadless area.  In the case of Lost Silver, the issue of whether or not to develop the roadless areas within the project area had not been addressed simply by offering a no action alternative.  


The courts clearly understand the ecological value of roadless areas, and the need to provide a reasonable range of alternatives beyond the No Action Alternative that provides the decision-maker with the option of protecting them.  “Roadless areas provide a sanctuary to animal and plant species most sensitive to human disturbances.  These animal and plant species may not be able to adapt to new habitat created by fragmentation.  Further timber sale activities may significantly impact recreational opportunities in these unroaded areas…It is undisputed that once a roadless area is developed through logging and road construction, it is irrevocably and irreversibly changed.”


The Forest Service Handbook is also clear on this issue.  It states that the purpose and intent of alternatives are to “ensure that the range of alternatives does not foreclose prematurely any option that might protect, restore, and enhance the environment.”
  By excluding roadless areas from protection under each action alternative, the Manti-La Sal did foreclose prematurely just such an option.  The decision-maker may feel it is necessary to take some action, but is left with no alternative that provides him/her with the opportunity to act without entering inventoried roadless areas.  This effectively forces the decision-maker to enter areas that are currently the subject of much public and policy debate and are undeniably valuable ecologically.  

II.  The Manti-La Sal fails to meet the mandate of the National Forest Management Act:

A. The Manti-La Sal failed to adequately maintain monitoring data or take into account the diversity of the project area.

The National Forest Management Act (NFMA) requires that “each Forest Supervisor shall obtain and keep current inventory data appropriate for planning and managing the resources under his or her administrative jurisdiction.”
  In addition, NFMA requires careful consideration be given to the diversity contained within the national forests.  “Forest planning shall provide for diversity of plant and animal communities and tree species consistent with the overall multiple-use objectives of the planning area.  Such diversity shall be considered throughout the planning process.  Inventories shall include quantitative data making possible the evaluation of diversity in terms of its prior and present condition.”



It is the Appellants contention that adequate quantitative surveys of sensitive species and management indicator species have not been conducted to determine either the abundance of specific species or the level of diversity within the project area.  Instead, the Manti-La Sal relies excessively on descriptions of habitat requirements providing little to no data regarding the actual presence or population viability of the species in question.  For example, with regards to Townsend’s big eared bats, the FEIS states “Limited surveys within the project area resulted in no findings of the Townsend’s big eared bat.  However, it is possible they utilize the area for foraging an roosting.”
  The FEIS also states that “The Townsend’s big eared bat is very sensitive to human disturbance” making quantitative thorough surveys for this species all the more essential to evaluating possible impacts actions will have on this species. Similarly, the flammulated owl has been “sighted” within the project area, but no surveys have been done.

It is important to note that the regulations governing the consideration of diversity within national forests is not specific to any one species.  Instead, it refers to the broad community of life that exists within the forest environment.  The proposed action will interfere with a natural process that the FEIS admits is within “the historic range of variability”.  Therefore the diversity that currently exists may not be outside that which you would expect to find within the area.  Without adequate quantitative survey data it is impossible to know.

 Black bear, cougar, deer, elk, wolverine, northern goshawks, three-toed woodpeckers, and a variety of other plants and animals rely on the project area for survival.  Unfortunately there is no consideration given to the diversity of the area within the FEIS, only the species the Forest Service felt compelled to mention such as threatened, endangered, proposed and sensitive species.  

III.  The Manti-La Sal failed to meet the mandate of the Administrative Procedures Act.

A. The Manti-La Sal National Forest acted arbitrarily and capriciously in reaching its decision:


The Administrative Procedures Act (APA) requires all agency actions to conform with general standards of regularity and rationality.  The courts will overturn agency decisions that are “arbitrary, capricious, or an abuse of discretion.”


The Supreme Court has ruled that “Normally, an agency [action] would be arbitrary and capricious if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.”


The Appellants have demonstrated that the Forest Service failed to demonstrate the purpose and need for the proposed action, ignored evidence cited within its own FEIS that the risk of wildfire is small to non-existent, overlooked scientific evidence provided to it in comments regarding possible impacts to wildlife associated with the use of helicopters, and failed to fully analyze socioeconomic impacts or justify the huge expense to taxpayers associated with this timber sale.  In addition, the Forest Service selected a sale price ($25 per MBF) while citing timber sales in the vicinity that sold for substantially higher prices.


The Forest Service has ignored common sense in its determination of a sale price for the public’s timber resources and offered no explanation for the decision.  It is proposing to charge at least $1.3 million less than the neighboring sales would indicate is justified.  It is clear that the agency is acting arbitrarily and capriciously in setting timber prices that are well below the cost that would likely be determined through a proper appraisal, and is thus acting arbitrarily and capriciously without regard for the fair market value of the resources over which it exercises jurisdiction.  


The Forest Service failed entirely to consider an “important aspect of the problem” when it ignored scientific studies provided to it within UEC comments regarding possible negative effects of repeated helicopter exposure to large mammals.  In so doing it is again in violation of the APA.  

Request for Relief


Due to the violations of NEPA, NFMA, MUYSA and the APA cited within the above arguments the Appellants request a full remand of the Record of Decision and accompanying EIS signed by Acting Forest Supervisor Crockett Dumas on May 22, 2000.


Because the Manti-La Sal National Forest has provided examples of neighboring timber sales that have sold for considerably more than the $25 per MBF being sought for timber to be helicopter logged, should the Forest Service allow this project to proceed the Appellants request an independent appraisal of the value of the timber be conducted to determine fair market value.  The Regional Office should mandate that the fair market price as determined by the independent appraiser be sought instead of the $25 per MBF determined to be “reasonable” by the Manti-La Sal.  
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