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                                                        NOTICE OF APPEAL





On June 29, 2001, Harv Forsgren, Regional Forester, Region 6, issued a Record of Decision (ROD), Final Environmental Impact Statement (FEIS), choosing Alternative C of the Stimson ANILCA Access Easement.





Notice is hereby given pursuant to 36 C.F.R. 215 et seq.  that the Selkirk Conservation Alliance (SCA), P.O.Box 1809, Priest River, ID 83856, (208-448-2971), Alliance for the Wild Rockies (AWR), Box 8731, Missoula, MT, 59807 (406-721-5420), Kettle Range Conservation Group (KRCG), PO Box 150, Republic, WA 99166, (509-775-2667), The Lands Council (TLC), 517 S. Division, Spokane, WA 99202, (509-838-4912), Idaho Conservation League (ICL), Box 844, Boise, ID 82701 (208-345-6942), The Ecology Center (TEC), 801 Sherwood, Suite, Missoula, MT 59802 (406-728-5733),  Pend Oreille Environmental Team (POET), 2061 Deer Valley Road, Newport, WA 99156  (509-447-2644),  Sierra Club (SC), 10 N. Post St. Suite 447, Spokane, WA  99201 (509-456-8802), Kootenai Environmental Alliance (KEA), 4905 N. Hauser Lake Rd., Post Falls, ID 83854, (208-773-4196), appeal the FEIS, and ROD for the Stimson ANILCA Access Easement.  The Appellants believe that Regional Forester Forsgren’s FEIS, and ROD are in error and not in accordance with the legal requirements of the National Environmental Policy Act (NEPA),  42  U.S.C. sec. 4321 et seq, and its implementing regulations, the National Forest Management Act (NFMA) 16 U.S.C.  1600 et seq, and its implementing regulations, the Administrative Procedures Act (APA) , 5 U.S.C. sec. 706, the Endangered Species Act (ESA), 16 U.S.C. sec. 1531 et seq.  and its implementing regulations, the Clean Water Act (CWA),  33 U.S.C. 1251 et seq. And its implementing regulations, Managing Competing and Unwanted Vegetation, FEIS, Record of Decision and Mediated Agreement for the Colville Forest Plan (LRMP) and the Forest Service Manual (FSM).





As a result of the Decision, the Appellants are directly and significantly affected.  Members use the project vicinity and surrounding area for hiking, fishing, wildlife observation, berry picking, photography, camping and backpacking.  These members know that cumulatively, fisheries and wildlife depend on the Forest Service maintaining watersheds and habitat in a healthy, natural condition.  Members also are concerned that our  heritage of wildlife, including the threatened, endangered and sensitive species that will be impacted by the project in this area will diminish and not be protected as required by the Endangered Species Act.





The Appellants contend that Alternative C, if implemented will have extremely grave consequences for several threatened and endangered species that are known to inhabit the project area.  Endangered mountain caribou, Threatened grizzly bear, Threatened Canada lynx, Threatened bull trout, and Endangered gray wolf are present and inhabit  this area.  





The Forest Service has nevertheless signed a Decision that would facilitate miles of new roads, stream crossings, old growth logging, degradation of streams, loss of important habitat for T&E species,  threats from poaching, degradation of soils, noxious weed infestation, an irretrievable loss of resources and negative impacts to recreation opportunities for the public.  Moreover, these impacts would occur in the LeClerc Grizzly Bear Management Unit and the Molybdenite Caribou Management Unit as well as  Lynx Analysis Units 34 and 35 which are in (respectively) the Selkirk Mountains Grizzly Bear, Mountain Caribou and Canada Lynx Recovery Areas.  Furthermore, the LeClerc Creek watershed, one of only three in NE Washington confirmed to support bull trout, will be adversely affected by canopy removal, road building, numerous stream crossings, and risk of mass wasting events and erosion of highly unstable soils in the Project Area as a result of implementation of Alternative C.  In spite of the project’s extreme adverse impacts on threatened and endangered species, Forester Forsgren has made the decision to proceed with Alternative C and has issued a ROD claiming that an access decision was essentially mandated by provisions of the Alaska National Lands Conservation Act (ANILCA).  In so doing, Forester Forsgren has violated the provisions of the Endangered Species Act.





                                                        STATEMENT OF REASONS





The Alaska National Lands Conservation Act (ANILCA) should not apply to this access request.��The Forest Service’s Stimson access decision proceeds from a flawed assumption. The Forest Service assumes that the Alaska National Interest Land Conservation Act’s (ANILCA) inholder access provision applies nationwide, rather than only in Alaska. However, as the Supreme Court made clear in Amoco Production Co. v. Village of Gambell, 480 U.S. 531, 549 (1987), the provisions of the ANILCA “need not be extended beyond the State of Alaska in order to effectuate their apparent purposes.” In so stating, the Supreme Court explicitly referenced ANILCA Title XIII, which contained the inholder access provision upon which the Forest Service has rested its decision. See id. n.19. Thus, the entire predicate for the Forest Service’s Stimson access decision -- the applicability of the ANILCA inholder access provision to lands outside of Alaska -- is incorrect. 








The Stimson ANILCA Access Easement Cumulative Effects Analysis is Inadequate:  


                                                                                  


NEPA regulations (1508.7) define cumulative impact as “the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions.  Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time.”  





Cumulative effects must also be evaluated in context of the ESA..  FWS’ consultation regulations 50 C.F.R. 402.14 (g) require the agency to “evaluate the effects of the action and cumulative effects on the listed species or critical habitat.”  Cumulative effects are defined in turn as “those effects of future State or private activities, not involving federal activities, that are reasonably likely to occur within the action area of the federal action subject to consultation.” 50 C.F.R. 402.2.  In addition, federal actions must be considered as part of the environmental baseline.  Defenders of Wildlife v.  Babbitt, 130 F.Supp.2d. 121,127 (D.D.C.  2001)





In short, both under NEPA and the ESA, FWS was required to consider the impacts of reasonably foreseeable development in the action area- i.e. future harvest and road building on Stimson lands.  The action area is defined as “all areas to be affected directly or indirectly by the federal action and not merely the immediate area involved in the action."”50 C.F.R. 402.2.  





The action area cannot be defined narrowly; rather, it must include areas where bear, caribou, bull trout, and lynx may be indirectly affected.  See, e.g., Defenders of wildlife v. Babbitt, 130 F. Supp. 2d. 121, 130-31 (D.D.C. 2001) 





Clearly, the Forest Service is obligated to analyze, consider and disclose the cumulative impacts of activities that will ensue on private land when allowing access across Federal land by private inholders. 





Alternative C has the singular purpose of providing access across federal lands to Stimson Lumber Company inholdings so that Stimson can construct roads and log their property.  Since the federal action permitting access will lead directly to logging and road building, these activities are “connected” actions as defined by NEPA regulations (1508.25).  (See Save the Yaak v. Block,  840  F. 2d  714  (9th Cir. 1988)





Moreover, NEPA regulations define cumulative impact as “the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions.” (Emphasis added)





The National Environmental Policy Act is clear… the cumulative impacts of all reasonably foreseeable (and pending) road building and logging on Stimson land must be evaluated in the project documentation.  The Forest Service’ cumulative effects analysis instruction guide entitled Our Approach to Effects Analysis: A Desk Reference states: “Legal advice indicates that an action need only be a logical possibility to be considered reasonably foreseeable. That is a considerably lower threshold than likely, proposed, certain or probable.”  (See…U.S. Forest Service document:  “Our Approach to Effects Analysis: A Desk Reference”)  





Contrary to clear direction from NEPA, the Stimson ANILCA Access FEIS ignored reasonably foreseeable roading and timber harvest by Stimson and improperly restricted the cumulative effects analysis area.  





This clearly ignores the agency’s own scientific analysis.  The FEIS, for example, states: “It was determined that the Conservation Agreement would affect the entire Grizzly Bear Management Unit #7 (GBMU # 7) and not just the area affected by the proposed cost share roads project.”   (FEIS, Appendix D (page 11 of 53) 





Since the CA is an integral part of the proposed action, and has effects throughout the entire GBMU, the cumulative effects analysis must incorporate and analyze impacts that resonate throughout the GBMU (and into adjoining GBMUs).





The CE analysis is limited to a roughly 3 year period immediately following the granting of access and the few sections of land directly tied to this access request, whereas appellants provide documents showing that Stimson Lumber Company has definite and existing plans for logging and road construction in other sections within the LeClerc GBMU beyond the arbitrary period employed by the Forest Service in the cumulative effects analysis.  These determined activities definitely and significantly alter the validity of the cumulative effects analysis and render useless its conclusions.  





Moreover, appellants will show that the Forest Service was aware of extensive “reasonably foreseeable” Stimson logging and road building activities within the Analysis Area and ignored and refused to consider these activities in the agency’s cumulative effects analysis.  In fact, an earlier Forest Service analysis projected out for a 10 year period predicted extensive harvest and road building (59 additional miles of road over a 10 period) in the Analysis Area.  References in the FEIS mention, for instance, Stimson’s statement that “an additional 10.6 miles of road would eventually be constructed on Stimson lands within the Molybdenite CMU to complete their transportation plan.” (page 199, FEIS)  Despite clear evidence that Stimson Lumber Company has a long term transportation plan for the area, this plan was not incorporated into the CE analysis relational to road densities and fragmentation analysis despite being much more than “reasonably foreseeable.”





In the FEIS however, the agency  arbitrarily truncated the cumulative effects analysis to an approximate 3 year period and relied only on that (limited) information provided to the Forest Service by Stimson Lumber Company… despite voluminous information suggesting the extreme likelihood of extensive logging and road building activities in the Analysis Area.  Appellants refer (as just one example) to the notes of a telephone conversation dated December 18, 2000 between the District biologist Tim Bertram and Earth Justice attorney Tim Preso.  (See attachment A, page 2, (highlighted)) 





Our contentions are now proven fact as evidenced by Stimson Lumber Company Forest Practices Applications (FPAs) obtained from the Washington state Dept. of Natural Resources (See attachments B 1 through 13)





It is axiomatic that cumulative effects analysis must incorporate, and occur within, an appropriate scientific context.  One cannot, for instance, cumulatively analyze a projects impact on grizzly bears, for instance, without considering the projects’ impact on core areas, road densities, Preferred habitat, travel corridors, etc.  Analysts must consider the total context of that (impacted) GBMU.  To ignore or arbitrarily truncate a cumulative effects analysis, temporally or spatially, renders the analysis useless.  Consequently, it is obvious that the impacts of this project extend beyond the immediate parcels of the project area.  In fact, the Forest Service admits that the Conservation Agreement (for instance) will impact the entire GBMU. (See above reference) These impacts heavily influence the efficacy of the LeClerc GBMU to successfully recover an (ESA) listed species that the US Fish and Wildlife Service has determined is “Warranted but Precluded” for listing as “Endangered.” 





The facts clearly show that Stimson logging and road building will occur in multiple sections of land within the boundaries of the LeClerc GBMU in addition to those sections directly involved in the access request.  Many sections of land are virtually certain to be logged and roaded within the Analysis Area in the next few years.  This information was not included in the cumulative effects analysis which was the basis for the “No Jeopardy” decision by the USFWS and the subsequent decision to approve the project by the Forest Service.





In Appendix A (page AppA-24) of the ROD, in response to comments by Liz Sedler and Mark Sprengel, the Forest Service states that “Stimson provided road construction and harvest plan information for the period from 2000-2003, and foreseeable harvest and road building plans for the future for ALL of Stimson lands within the LeClerc GBMU (see April 26,1999, May 4, 1999, September 21, 1999, October 13, 1999, November 4, 1999 and March 8, 2000 letters from Stimson Lumber Co).  (emphasis added)  





The Forest Service response goes on to state “This new schedule updated the 1997 information and added ALL the sections within the LeClerc GBMU that could be harvested by Stimson in the future.”  (emphasis added)  





A map of Stimson’s supposed “foreseeable” activities is found on the first page of Appendix G of the FEIS.  Labeled “Stimson Harvest Plans Map” the map purportedly shows Stimson’s harvest intentions up to the year 2003.  The Forest Service has steadfastly maintained that the agency’s cumulative effects analysis must be limited to foreseeable activities provided to the Forest Service by Stimson Lumber Co.  The Forest Service contends the extent of those “foreseeable” activities are displayed on this map.





In refutation of this contention, appellants submit numerous Forest Practices Applications (FPAs), obtained from the Washington Department of Natural Resources (DNR).  These applications, applied for by Stimson Lumber Co. just subsequent to the last March 2000 update to the Forest Service, clearly show that Stimson has extensive logging and road building plans for lands within the LeClerc GBMU that are not shown on this map.  





Other Stimson Lumber Co. documents, submitted by appellants, entitled “Five-year Planning Detail” indicate that Stimson routinely plans activities on (at least) a five year planning cycle. (See Attachment C) It strains credulity that Stimson Lumber Co. was unaware of plans to log and construct roads in these areas on March 2000 when the company supposedly submitted “all” of its harvest plan information for the LeClerc GBMU to the Forest Service.





Appellants repeatedly maintained in our initial comments, our previous appeal, and in subsequent comments to the Forest Service that it was more than “reasonably” foreseeable (i.e. logical possibility) based on Stimson’s prior harvest history in the area, Stimson’s stand exam data and the company’s expressed harvest guidelines (See Analysis File, unpaginated), the 1997 FWS BO Appendix B, the unexamined corporate transportation plan, and the Forest Service’s own prior analysis, that extensive logging and road construction would occur beyond the extremely truncated period used by the Forest Service in the agency’s current cumulative effects analysis.





Numerous allusions to extensive Stimson logging plans are found in the documents leading up to creation of the current FEIS.  Appendix B of the 1997 FWS Biological Opinion, for instance, clearly shows a schedule of proposed logging projects on Stimson land that were not included in the cumulative effects analysis.  In fact, this schedule discloses Stimson’s plans to log in 28 sections of their land within the boundaries of the LeClerc GBMU.  Many of these sections are now currently under application for logging and road building as evidenced by the pending DNR FPAs. (In addition to these FPAs other FPAs involve projects that are not found  (or alluded to) in any of the prior documents.)





Despite the clear evidence of extensive Stimson logging and road building, the Forest Service chose to temporally and spatially truncate the agency’s cumulative effects analysis by limiting the CE analysis to those activities with approved DNR permits as of March 2000.  Based on documented Stimson harvest schedules (available to the Forest Service) extensive activities were more than “reasonably foreseeable” and should have been included in the CE analysis.  





Appellants argue that even more extensive activities were certainly “foreseeable” and the record bears this out.  The Forest Service and USFWS apparently did not ask for information pertaining to other planned logging and road building activities within the LeClerc Grizzly Bear Management Unit.  In any event, these activities were certainly “logical possibilities” and should have been “reasonably foreseeable” to the Forest Service.  (Appellants show that they are now  “certain.”)





The Forest Service logic train completely de-rails however when considering that the agency saw fit to project “reasonably foreseeable” activities on federal land for up to 20 years in order to justify participation in the cost-share road building plan.  Despite the Analysis Area’s suite of Threatened and Endangered species, the Management Situation 1 constraints (all management decisions are to defer to the needs of the grizzly bear) and the extremely degraded fisheries and watershed conditions, the Forest Service chose to “cost-share” certain roads because these roads accessed “20 acres of lodgepole pine… and 300 acres of similar stands.” (page 176, FEIS)  The agency argued that these acres may “possibly” be accessed in the “next 20 years.”  (See Response to comments, FEIS, appendix G, pages 11, 12, 15, 16, 17, 19, 20, 21, 37, 38, 44, and 45.)  While it is much more likely, considering the above constraints, that no road-building will ever take place in these areas, the Forest Service nevertheless felt it was “reasonably foreseeable” that activities might take place and thus included them in the (cost-share) CE analysis in order to justify entering into the cost-share agreement with Stimson Lumber Company.





Appellants find it incongruous that the agency is able to visualize highly unlikely activities taking place on public land 20 years into the future but is totally unable to visualize beyond 3 years that a private logging corporation with a well-established history of aggressive logging might continue to log (with fewer constraints than the Forest Service) in the Analysis Area.  This despite ample evidence including Stimson’s above-mentioned transportation plan, harvest schedule, timber inventory, corporate logging guidelines, documented cites, corporate officials public statements and repeated statements in the project documents… not to mention elementary logic.) 





The Forest Service and the U.S. Fish and Wildlife Service apparently did not ask for (much less demand as a condition for access), Stimson’s reported transportation plan, complete list of scheduled activities for a (minimum) 5 year period (which Stimson plans for, based on documents in the Analysis File and which were in the possession of the Forest Service) or even make a reasonable estimate of reasonably foreseeable activities by Stimson in this Analysis Area.  By relying on already approved FPAs as the limiting parameter for the CE analysis, the agency makes a mockery of the NEPA concept of “reasonably foreseeable” and instead arbitrarily defines “reasonably foreseeable” as synonymous with “approved by the Washington state Dept. of Natural Resources on March 2000.”  





By failing to include all reasonably foreseeable activities in the cumulative effects analysis, the Forest Service has failed to take the requisite “hard look” mandated by NEPA.  By so failing, the cumulative effects analysis cannot access the likelihood of conserving the five Threatened and Endangered species found in the area.  By fragmenting and arbitrarily truncating the analysis, the CE findings (bleak as they are) paint a wildly inaccurate picture for recovery prospects.





By narrowing the temporal and spatial scope of the cumulative effects analysis, when clear evidence exists of additional reasonably foreseeable actions, the Forest Service is in flagrant violation of the National Environmental Policy Act and the Endangered Species Act.





Appellants reiterate that regulations clearly indicate that consideration of cumulative impacts is not contingent upon whether the action is federal or non-federal in nature. (40 CFR section 1508.7)








Segmented Cumulative Effects Analysis excludes impacts to, and activities in, adjoining Grizzly Bear Management Units:





The U.S. Fish and Wildlife Service Grizzly Bear Recovery Plan states:


“New actions must be evaluated on a regional basis to avoid the cumulative effects of several well-planned individual actions impacting bears from too many directions simultaneously.  Historical records indicate that at some point in time, probably associated with the degree of stress, grizzly bears will no longer use certain portions of their range.  Therefore, each new action has the potential of being ‘the last straw’ from the standpoint of the bear, and every effort must be made to evaluate each new action with respect to former and future actions.”  (U.S. Fish and Wildlife Service, Grizzly Bear Recovery Plan, 128 (June 1993)





The 1997 U.S. Fish and Wildlife Biological Opinion, on page 31, stated that proposed road building and loss of core habitat in the LeClerc GBMU “…will make management for the grizzly bear in other federal BMUs even more important.” (emphasis added) 





Furthermore, the Forest Service is well-aware of Stimson Lumber Company’s other ANILCA access request in the adjoining grizzly bear management unit (Kalispel-Granite) which is in an inventoried Roadless Area.





The FWS BO and the FEIS talk extensively about the extreme difficulties and conditions that complicate recovery efforts for a population that is “warranted for endangered status and should be managed conservatively.”  (emphasis added) (page 37, ROD, Biological Opinion)





The documents emphasize that “The Selkirk Ecosystem is not meeting any of the recovery goals outlined in the Recovery Plan (Wakkinen, pers. Comm. 1999) (page 31, BO) and that ”the current mortality goal is actually zero because of the small number of bears in the population.” (page 32, BO)





The excessively high open road density (projected 39%), total road density (projected 53%), lack of Security habitat and loss of Core habitat (projected 30%) (page 58, BO), decline and fragmentation of Seclusion habitat, failure to delineate travel corridors and cover stands (page 235, FEIS), ineffective road closure effectiveness (page 203, FEIS, pages 36 and 50, FWS BO), limited Spring habitat (page 202, FEIS), logging and road building in “Preferred” habitat (Appendix D, Biological Assessments, FEIS, page 22) (page 13, 1993 draft BO) (page 148, draft EIS), are all, cumulatively, conditions that almost certainly will lead directly to displacement of bears from this GBMU.  Displacement is further compounded by the Forest Service documented lack of adequate full-seasonal range prevailing across this GBMU.  (See statement by Rick Mace, 1997 BO, page 21)





Despite this information, the Forest Service maintains that the agency had to only consider impacts that occur within the boundaries of the LeClerc Grizzly Bear Management Unit when conducting the cumulative effects analysis.  The agency contends that GBMUs were created to encompass and bound the cumulative effects analysis.  This contention is clearly refuted by both the Grizzly Bear Recovery Plan statement preceding and comments made by the USFWS office in Spokane, WA on August 3, 2001 to Appellant Mark Sprengel.  In this conversation, Sprengel was told that BMU boundaries were created to “facilitate cumulative effects analysis, not limit them.” (emphasis added)  This is borne out by the following:





The document entitled “Cumulative Effects Analysis Process for the Selkirk Cabinet-Yaak Grizzly Bear Ecosystems 1988” states on page 19, “The CEM process is a resource management tool with broad application to grizzly bear recovery efforts.  Alternate management choices may be rapidly analyzed and potential impacts predicted.  The Cumulative Effects Model may be applied to a larger analysis area, providing a more appropriate evaluation of agency activities.”  (emphasis added) 





The Cumulative Effects Model was not designed to be limited to the boundaries of a BMU if a broader analysis yields results more appropriate to answer questions related to: 1. Habitat 2. Displacement and 3. Mortality.





By limiting the CE analysis to impacts occurring within the LeClerc BMU, the agency fails to consider and analyze those impacts to bears that extend beyond BMU boundaries and are a consequence of project implementation. 





It seems clear that the impacts of displacement (for instance) of bears owing to extremely poor baseline conditions as well as proposed activities within the LeClerc BMU would go unexamined, if CE analysis did not extend into adjoining BMUs.  Moreover, by ignoring impacts that resonate across, or impact in total, the Selkirk Recovery Area, the significance of any specific action is minimized and lacks a cumulative contextual relationship to the whole Recovery Area.  Females with young, displaced by loss of habitat or activities within the LeClerc BMU may well travel over the “topographical” boundary which divides the LeClerc from the adjoining Kalispel-Granite GBMU (Where, appellants note, Stimson Lumber Company currently has yet another ANILCA access demand pending within an inventoried roadless area (South Fork Mountain.). Conflict situations thus created by displaced bears can resonate across the Recovery Area in total. In fact, numerous statements in the documents mention the potential (or likelihood) of displacement of bears as a result of proposed activities. 





This argument is supported by a statement in the 1993 draft BO for this project from the U.S. Fish and Wildlife Service where it states “…any deficiency in meeting survival and recovery targets for individual GBMUs is the basis for a jeopardy call in a biological opinion.  In other words, if an action results in one GBMU not being able to provide adequate available habitat, the survival and recovery of the grizzly bear in the entire recovery zone is compromised.” (See page 7, 1993 draft BO, USF&WS)





The Forest Service contention that expanding the cumulative effects area would “water down” the cumulative effects findings (See…October 19, 1999 meeting notes between Colville NF, IPNF, and Stimson Lumber Co., Analysis File) fails to take into account those impacts that resonate across BMU boundaries.  The cumulative impact of several or concurrent activities in adjoining BMUs would go unnoticed if CE analysis’ were constrained by individual BMU boundaries.





While it is true that certain aspects of CE procedures, like determining percentage of core habitat or open and total road densities etc. are best examined within GBMU boundaries, it is false when analyzing impacts like displacement of bears or efficacy of travel corridors into adjoining BMUs, analyzing the cumulative impacts of specific projects to the Recovery Area as a whole, or assessing separate and/or concurrent projects in adjoining BMUs which, cumulatively,  have the potential to impact recovery efforts within the total Recovery Area.





As the Recovery Plan makes clear, agencies are not precluded from conducting varying spatial levels of CE analysis as appropriate to analyzing specific impacts resulting from projected activities.  





Owing to extensive documented comments on the likely displacement of bears and potential impacts to adjoining BMUs, appellants contend that the CE analysis should include cross-BMU boundary impacts resulting from Stimson activities within both the LeClerc and adjoining grizzly bear management units.  











ESA AND APA VIOLATIONS:


THE ROD, CA, AND BO VIOLATE SECTION 7 (a) (2) of the ESA.





The Endangered Species Act (ESA) imposes an affirmative duty on federal agencies to conserve threatened and endangered species.  Pyramid Lake Piute Tribe v . United States Department of Navy, 898 F. 2d 1410, 1416-17 (9th Cir. 1990).  An agency’s actions in carrying out its duties under the ESA is reviewed pursuant to the arbitrary and capricious standard of the Administrative Procedures Act (APA)  Pyramid Lake, 898 F.2d at 1414; Stop H-3 Ass’n v. Dole, 740 F. 2d 1442, 1459 (1984).  The agency must show that it considered the relevant factors and “articulated a rational connection between the facts found and the choice made.”  Pyramid Lake, 898 F.2d at 1414.  Federal agencies have a duty under Section 7 of the ESA to ensure that federal actions do not jeopardize threatened and endangered species.  (16 U.S.C. 1536 (a) (2).





Nowhere in the supporting documents is there evidence that any aspect of the proposed action, Alternative C, will provide tangible benefits to, or result in a positive recovery trend for, listed species.  Instead, as appellants will demonstrate, the impacts of the proposed and connected actions will move listed species closer to extinction.





As appellants noted in our prior 1998 appeal, the Forest Service relies on the non-jeopardy conclusions of the FWS Biological Opinion as the basis for the decision to implement the access demand. 





The FWS in turn, relies on the Conservation Agreement (CA) between the Forest Service, the FWS, and Stimson Lumber Company to arrive at a non-jeopardy finding for endangered mountain caribou, endangered gray wolf, threatened (warranted but precluded for listing as endangered) grizzly bear, threatened bull trout, and threatened Canada lynx.





Appellants contend that the non-jeopardy finding is arbitrary and capricious due to numerous deficiencies in the BO and the CA and that there is no rational connection between the facts presented in the BO and its non-jeopardy conclusion.  





In fact, conditions in the Project Area that led to the original (draft) Jeopardy determination by USF&WS have worsened considerably and proposed mitigations in the current CA are either scientifically insupportable or fail to effectively address the further degradation of (already severely degraded) habitat conditions. (See…USF&WS Draft Biological Opinion, 1993) 





Consequently, it follows that the Forest Service decision to implement Alternative C is arbitrary and capricious. The proposed and connected actions will result in an excessive “taking” and that the federal agencies are therefore negligent in their responsibility to recover listed species.





Section 9 of the ESA prohibits the “taking” of listed species.  “Taking” is defined , among other things, as “harassing” or “harming” which have been further defined as actions that create the likelihood of significantly disrupting normal behavior patterns, including but not limited to breeding, feeding, or sheltering.  “Taking” also includes significant habitat modification or degradation that results in death or injury to listed species by significantly impairing behavioral patterns, including breeding, feeding or sheltering.  The FWS relies on the CA to minimize the increase in take that will undoubtedly occur as a result of the proposed action.  (It should be mentioned that no attempt was made by F&WS to quantify the actual amount of take which will occur as a result of project implementation.)





It was arbitrary and capricious for the Forest Service to conclude that the conservation measures contained in the Stimson CA will prevent jeopardy to endangered caribou, threatened grizzly bears, bull trout and lynx.





Grizzly Bear:





The Environmental Baseline:  Conditions in the Selkirk Grizzly Bear Recovery Area and the LeClerc GBMU Constitute a Jeopardy Situation for the Grizzly Bear:





The Grizzly Bear Recovery Plan specifies targets for BMU occupancy for females with young and allowable levels of human caused mortalities that will ensure recovery.  The Biological Opinion states that “the current mortality goal is actually zero because of the small number of bears in the population.” (page 32, BO)  The BO makes very clear that the Selkirk grizzly bear population cannot afford to lose even one bear.  Moreover, on page 31 of the BO, it states that “the Selkirk Ecosystem is not meeting any of the recovery goals outlined in the Recovery Plan.” 





With this in mind, it should be noted that the present grizzly bear population is already far below levels necessary for viability.  Additionally, grizzly bear mortality in the Selkirk Ecosystem is extremely high with human-caused mortality “one of the greatest threats to grizzly bears in this ecosystem.  Over the 18-year period from 1982 and 1999, there were 36 known mortalities, 28 of which were human-caused.  However, actual mortality numbers are likely to be higher…” (page 32, BO)





The BO goes on to state “Assuming a total population estimate of 46 bears (USFWS 1999), these mortality rates represent an annual loss of 7% and 6% respectively, of the total estimated population.”  In an attempt to present these mortality rates as minimally acceptable, the BO quotes…“Harris (1985) reported that the maximum human-caused mortality rate that could be sustained by a grizzly bear population  without population decline was 6%.” (page 32, BO)





Appellants maintain that this is an obvious misrepresentation of Harris’ study.  We would remind the deciding officer that Harris was referring to a population of at least 400 bears when he concluded >6% mortality would produce decline.  (The Selkirk population is around 46 animals.)  





What Harris actually states is that the relationship between acceptable percent mortality and population size is NOT linear; for smaller populations, acceptable percent mortality is likely to be much lower.  





The exact quote from Harris is…“Small populations were unable to sustain the same proportional harvests as large populations. Thus, the common notion of a maximum sustainable rate of harvest as being a constant was inappropriate when applied to small populations.” (Harris, R.B. 1984, Harvest Age-Structure as an Indicator of Grizzly Bear Population Status.  page 173) Obviously, the Selkirk population fits the latter category and the BO’s apparent acceptance of the existing mortality rate is inconsistent with the scientific literature.  Indeed, it is extremely inaccurate.  





Moreover, Harris goes on to state…”Mean sustainable yields applied over 30 years were lower than those applied over 10 years.” (Harris, 1984, page 186)    Thus, a severely truncated CE analysis (as this one is) would seriously skew the mortality risk assessment even further. 





The point is obvious however;  ANY increase in the level of “take” in the Selkirk Recovery Area will jeopardize the continued existence of this extremely small and highly endangered bear population.  The following establishes our point…





Numerous research studies have shown that grizzly bears avoid areas where open road density of more than 1 mile per square mile is exceeded.  As well, grizzly bear use also declines in areas where the total road density exceeds 2 miles per square mile in a certain percentage of a GBMU.  The revised Biological Opinion for the Colville NF (Colville BO) dated April 27, 2001, indicates that a certain percentage of core area is critical for recovery to take place.  Requirements for minimum percent core in the Selkirk Recovery Area is 55%.  (Colville BO at 46) Existing core in the LeClerc GBMU is currently 33% and proposed activities will lower this percentage to 30%.  Open road density is 36% (>1mi/sqmi) while the criteria to reduce take to an acceptable level is 33%.  (Colville BO at 48) Total road density is currently 49% and will increase to 51% as a result of the proposed activities.  The minimum (standard for recovery) criteria to reduce take to an acceptable level is 26% total road density >2 mi/sqmi).  (Id.) (It should also be noted that under the terms of the CA, Stimson Lumber Co. refuses to incorporate a total road density standard.” (See..Conservation Agreement, FEIS, page DA 4))  





(These abysmal statistics do not even reflect the pending activities by Stimson Lumber Company within the GBMU that are not incorporated into the CE analysis and which are found in the FPAs attached.)





Furthermore, we should note that a number of respected grizzly bear biologists have stated that research indicates that even the existing criteria for minimum core and open and total road densities are inadequate to avoid  the taking of bears. 





Clearly, excessive “take” is already occurring in this GBMU.  The admitted excessive mortality and failure to meet even minimum habitat recovery standards added to the even more dismaying decline in habitat conditions as a result of this project (and other logging and road building projects by Stimson that were not analyzed (See FPAs)) create a jeopardy situation for the few grizzly bears that still inhabit the Selkirk Recovery Area.  





Degraded conditions and failure to meet minimum standards in most of the other GBMUs in this Recovery Area make it incomprehensible that the USFWS and Forest Service should rely on other Bear Management Units to ameliorate deteriorating conditions in the LeClerc GBMU.











To achieve a non-jeopardy determination, the BO relies on inadequate mitigation measures.





An example of omission involves the extremely truncated spatial and temporal cumulative effects analysis used to minimize the effects to bears.  By not considering critical information about reasonably foreseeable and pending activities within the GBMU, the CA is able to create a false impression that the admittedly severe impacts resulting from this project can somehow be “mitigated.”  As a crucial  component of this “mitigation” strategy, the CA relies in part on the concept that loss of key core habitat can be ameliorated by the creation of so-called “Effective Security Areas.”





The Interagency Grizzly Bear Committee has determined that Core Area boundaries should remain in place for a minimum period of at least 10 years.  (Many bear researchers now say upwards of 20 years.)





Despite meeting little more than half of the minimum percent threshold for Core habitat (30% with project implementation v. 55% minimum standard), the CA permits the loss of even more Core by creation of “Effective Security Areas” with boundaries that can be moved every 3 years to accommodate Stimson’s logging plans. 





Appellants contend that as it has been determined that Core boundaries should remain fixed (for valid biological reasons) for a minimum period of at least 10 years, then it can hardly be supposed that the loss of valuable Core habitat can be rectified by the creation of “Effective Security Areas” (without Core attributes) and movable 3 year boundaries.  (Note: again; many researchers feel 20 years is more appropriate.)





In attempting to justify the hoped-for mitigation effects of the “Effective Security Areas”, the Forest Service states in response to comments  that “In writing the Conservation Agreement, the following points were considered: three years represents a minimum time limit established so that grizzly bears would have stable habitat; and three years was considered by biologists from both the Forest Service and the USF&WS to be reasonable, while providing Stimson the ability to manage their lands.  Agreement was reached by using science-based knowledge from biologists who also serve as access task force members of the Selkirk Cabinet-Yaak Interagency Grizzly Bear Subcommittee.” (page AppA-25, ROD)





Our response follows:





These “task force members” were not identified anywhere in the documents, and if the CA was submitted to selected individuals, it was NOT subjected to scientific peer review.





In fact, we find the assertion in the ROD very interesting in light of another statement in the FEIS, on page G-39, where it states…”It is not clear who developed the three-year potential limitation on “Effective Security Area”.  It appears to have been based upon the breeding cycle of an adult female grizzly bear in the Selkirk Mountains (pers. com. Wayne Wakkinen, IDFG). (emphasis added) (See FEIS, APPENDIX G-39)





Appellants maintain that if it is “not clear” who developed the three year limitation, and it only “appears” to have been based on the breeding cycle of an adult female grizzly bear in the Selkirk Mountains…. (See FEIS, page G-39) then how can the “Effective Security Areas” construct be based on “the best scientific and commercial data available”?  (16 U.S.C. 1536 (a) (2).  And who are these “experts” who justified the creation of Effective Security Areas as mitigation for loss of Core habitat?





Dr. James Bergdahl from the Conservation Biology Center in Spokane, Washington, in response to the ROD assertion states:


 


“I attended the International Grizzly Bear Committee- Selkirk Cabinet/Yaak Subcommittee meeting in Bonners Ferry, Idaho, on July 10, 2001.  During that meeting I specifically asked committee members, and their science advisors (both of which were present), for scientific justification for the 3-year interval regarding the spatial movement of grizzly bear core security management areas.  None of the committee members or their scientific advisors, or anyone else at the meeting, could answer this simple question.  In fact, the general consensus at this IGBC subcommittee meeting appeared to be that there is NO scientific justification for a 3-year rotation of core security management areas.”  (See Bergdahl statement, attachment…..





In addition, appellant Mark Sprengel, at this same meeting  during the field trip, asked the assembled biologists for anything in the scientific literature that supported this mitigating construct for loss of Core habitat and none of those in attendance were able to provide a single example supporting this notion.





Moreover, appellants contacted other respected grizzly bear biologists to get their expert opinions on the efficacy of three-year “Effective Security Areas” as mitigation constructs for the loss of 10 year fixed Core habitat.  All those contacted spoke vehemently against the idea that loss of Core could be mitigated with creation of “Effective Security Areas” with movable 3 year boundaries.  (See “Biologists’ responses, attachments………)





For example: 


“…any plan that calls for rotation of secure areas for grizzly bears is bogus. It ignores, totally, what is known about bear behavior, learning and the length of time it takes for bears to begin reusing areas from which they have been displaced-“  (See attachment D, Dr. Troy Merrill’s comments)





Dr. Lee H. Metzgar, when asked about the scientific validity of Effective Security Areas responded …”No. I would challenge them (the agency) to provide evidence and expect them to come up blank. It would fly in the face of a lot of good science.” He went on to state that in his professional opinion “…plans to create ‘secure’ areas through seasonal closures, short-term closures, gates that allow administrative use, …are expressions of professional incompetence or worse.”  (See attachment E, Dr. Lee Metzger’s comments)





Dr. James Bergdahl, in answering the same question stated…”To my knowledge there is absolutely NO published, scientific evidence that indicates a core security area management strategy for grizzly bears that permits spatial re-arrangement of core security management area at 3-year intervals will successfully allow for adequate reproduction and survival of an endangered grizzly bear population.”  Such a policy “lacks discretion and reason.”  (See attachment F, Dr. James Bergdahl’s comments)





At this point we remind decision makers that the ESA’s consultation provision demands that agencies “shall use the best scientific and  commercial data available.” (16 U.S.C. 1536 (a) (2).   (Emphasis added)  





We emphasize that NOWHERE in the documentation is evidence provided to support the creation of “Effective Security Areas” to mitigate for loss of Core habitat.  





Much of this area is already substantially roaded. As explained in the 1997 BO, grizzly experts have determined that there is a low likelihood of grizzly occupancy in this very habitat due to “very high road densities.”  (1997 BO at 21, citing Mace and Kasworm).





Furthermore, it is unclear what level of protection these areas will actually afford.  The CA specifies that they will be managed in accordance with standards set forth in the Grizzly Bear Recovery Plan.  However, there is no such thing as “effective security habitat” in the recovery plan, and so it is anyone’s guess what recovery plan standards apply to management of effective security areas.  Indeed, the recovery plan only sets target recovery goals in terms of population demographics within recovery areas.  Thus, it is unclear what if any standards could apply to land-management decisions for these effective security areas.





It is, however, clear that effective security areas are not the functional equivalents of core.  (See 1997 BO at 34)  The definition of core is an “area of high quality habitat within a BMU that contains no motorized travel routes or high use trails…(and that) does not include any gated or restricted roads, but may contain roads that are impassable due to vegetation or barriers.”  In contrast, “effective security areas” are “areas without active roads or high levels of human activity and (ii) with blocks of habitat of 2,500 acres or more, or areas added to existing blocks of Core to make 2,500 acres or more.”  There is every indication that the effective security areas established in the CA are not high quality habitat---or at least that bears are probably habituated  away from these areas due to extensive roading.








TOTAL ROAD DENSITY:





All of the management prescriptions for grizzly bear recovery recognize that bears can be displaced by closed as well as open roads, and TMRD is therefore a key consideration for agencies approving projects in BMUs.  According to the 2001 BO, studies on road densities “re-emphasized the importance of managing open road densities, but also identified the importance of addressing total road densities and providing sufficient unroaded core habitat encompassing key components needed by grizzly bears as well.  Mace et. al. (1999) found a significant relationship between even low use road densities and bear avoidance during spring and summer.  This research has clearly indicated the importance of managing three primary elements to avoid bear displacement from important habitats and to reduce bear mortality risk: (1) open road density, (2) total road density, and (3) core habitat (areas free of motorized access and high levels of human use).  (2001 BO at 38-39)





The Stimson Project and associated future roadbuilding will increase the total road density in the LeClerc GBMU.  Although the Forest Service will close a few roads on federal lands in order to prevent a net decrease in existing federally owned core, the Stimson access easement will increase the amount of the BMU having a TMRD greater than 2mi/sq.mi. to 51% (up from 49%).  Id. At 58.  In order to avoid grizzly displacement in the Selkirk ecosystem, no more than 26% of a BMU should have a total road density exceeding 2 mi/sqmi.  Aggravating this already untenable situation is the fact that road closures are not effective in the CNF.  Thus, an increase in TMRD due to new “restricted” roads has real consequences for bears on the ground.  There is no guarantee that these roads will receive only low intensity use.





The CA affirmatively exempts Stimson from any total road density standard.  (CA 3 (f) (iii)  The FEIS, ROD and and 2001 BO all gloss over this failure to implement the Interim Rule Set’s TMRD guidelines.  So too, there is no analysis of how an increase in TMRD will impact grizzlies or how the CA measures are adequate to mitigate such impacts.








FWS ARBITRARILY RELIED ON ROAD CLOSURES AND MONITORING TO PROVIDE ADEQUATE PROTECTION FOR BEARS:


 


FWS’ 1994 draft jeopardy opinion for grizzly bears concluded that building new access roads, restricted or otherwise, would result in jeopardy to grizzly bears. 1  FWS was unwilling to accept Plum Creek’s suggested mitigation measures because the environmental baseline in the Selkirk ecosystem was already so degraded that new roads would increase the risk of bear mortality and displacement beyond acceptable levels.  In large part, this conclusion rested on the fact that road closures do not work in the CNF.  In the 2001 BO, FWS reaffirmed that road closures continue to be ineffective, particularly on Stimson owned property.  (2001 BO at 36; BA at 7)





The CA does not require Stimson or the Forest Service to employ new closure practices but relies instead on monitoring to detect excessive use of restricted roads.  Yet in the event that monitoring reveals a problem, nothing in the CA requires Stimson or the Forest Service to solve it.  The CA provides only that the parties will negotiate amendments to the CA, including “adaptive management” changes, in good faith.  If the parties cannot agree upon changes, the CA may be declared null and void.  (CA 4, 8)  The Forest Service may argue that it is free to nullify the CA if Stimson is unwilling to agree to needed changes, in which case Stimson will be required to get another Incidental Take statement.  However, this is hardly an adequate assurance that bears will be protected in the interim.  In any case, FWS and the Forest Service should not be able to avoid a jeopardy finding based on speculative mitigation measures that may or may not work in the future---especially since the measures presently contemplated in the CA are known to be inadequate.








The Effects of the Proposed Action on the Grizzly Bear:





Without doubt, the proposed action will increase the level of take in the LeClerc GBMU due to loss of grizzly bear core area, increased road densities, and displacement of bears from key habitat. 





Research indicates that grizzly bears prefer large blocks of core.  In order to qualify as core in the Northern Continental Divide Ecosystem, core blocks must be at least 2500 acres in size.  The pre-access percent core  that is in blocks >2560 acres (4 square miles) in the LeClerc GBMU is currently 22%.  After project implementation, that percent will drop to 20%, due to the loss of 4144 acres of core.  (This core acreage drops by 4,144 acres or a drop of 20%.  (FEIS, page 236)  Loss of core habitat in total will result in a core percentage of 30% which is well below the 55% “considered necessary to support a female grizzly bear.” (BO, page 68)





As well, “the proposed action will result in an increase in total road densities (from 49% to 51%) within the BMU, which already exceeds the level anticipated to potentially displace grizzly bears” according to the Stimson BO (at 68) as well as exceeding the 26% criteria for total road density in the Colville BO which is mandatory to avoid take. (Colville BO at 48)





Stimson’s refusal to abide by a total road density standard in the CA coupled with the actions proposed in the Washington state DNR FPAs and other reasonably foreseeable logging and road building activities in the GBMU by Stimson Lumber Company clearly point to a jeopardy situation for grizzly bears.





As one biologist who reviewed the initial proposal stated:





            “The core areas in the LeClerc GBMU are quite small, are at high elevations and are insufficient                


            to retain female grizzly bears in entirety.  Females would have to rely seasonally on habitats with 


            very high total road densities.  Although an adult female may survive in the LeClerc BMU, the 


            survival of her inexperienced young would likely be low.”  (Rick Mace, 1997 BO, page 21)





 Stimson’s logging and road building in the GBMU over the next few years mean this already bleak  situation will deteriorate markedly.





Because of the minuscule size of the Selkirk grizzly bear population, it has been determined that even the loss of one animal would have grave consequences.  Thus, the mortality goal is zero.





Despite this grave situation, federal agencies charged with ensuring the recovery of listed species work to facilitate a project which will push the bear even closer to extinction.





Federal agencies have a Section 7 obligation under the Endangered Species Act to recover listed species.  There is nothing in this project that would suggest that, as a result of implementation, a positive recovery trend would be established for any of the 5 listed species found in the area.  Indeed, quite the opposite.





Conditions existing prior to, or resulting from, implementation include:





Excessively high open road density.


Excessively high and increasing total road density.


Excessively low and increasing loss of Core habitat.


A well-established history of road closure ineffectiveness.  (Administrative use exceeded the recommended levels on 79% of mixed ownership roads and on 27% of FS roads.) (pages 36, 50 BO and page 203, FEIS)


Decline in “Seclusion” habitat. (page 58, BO)


Inadequacy of Spring Period restrictions. (page 23 of 53, BA, FEIS) (page 202, FEIS)


Limited Spring habitat. (page 202, FEIS)


Spring Period displacement. (page 148, draft EIS) (page 202, 203, FEIS)


Logging in Preferred habitat…no meaningful restrictions.  (page 13, draft BO) (page 148, draft EIS)


Failure to delineate travel corridors. (FEIS, Appendix G-39)


Cover stands not integrated into project design. (page 235, FEIS) and (FEIS, Appendix G-40)


Ineffective “Effective Security Areas”.  (See discussion above)








The overwhelming evidence clearly indicates that a jeopardy situation already exists for the Selkirk Grizzly Bear Population.  This situation will clearly be exacerbated by implementation of the Stimson ANILCA Access Easement.  Consequently, the BO’s conclusion that the project will not jeopardize the continued existence of the grizzly bear is clearly arbitrary and capricious.  To justify the expected level of take resulting from project implementation, the BO relies on the mitigation promised in the (non-binding) Conservation Agreement signed between the Forest Service, the Fish and Wildlife Service, and Stimson Lumber Company.





Some of the provisions of this (non-binding) agreement are as follows:  





Limits open road densities to 1 mi/sq. mi on private and federal land during the non-denning period. (CA, page 5 (a) (I).


Limits logging in Spring Range during the Spring Period. (CA, page 5 (b) (I).


Limits some commercial activities in winter logging areas (WLAs) on Stimson land during non-denning seasons.  3 year period for Effective Security Areas and WLAs. (CA, page 6 (b) (ii)


Limits construction of roads in Preferred Habitats.  (CA, page 6 (c) (i)


Visual screening between roads and cutting units. (CA, page 7 (c ) (ii)


“To the extent feasible”, all ownerships will manage their lands so that 40% cover is maintained. (CA, page 7 (d) (I)


Stimson may voluntarily elect to contribute to bear security by reclaiming or restricting some roads that are not essential to its management. (CA, page 7 (f) (I).





The following is our response to these seven mitigations provided by the CA:





1.  The Colville National Forest has repeatedly acknowledged the ineffectiveness of road closures. (Administrative use exceeded the recommended levels on 79% of mixed ownership roads and on 27% of FS roads.) (pages 36, 50 BO and page 203, FEIS)  Of even more concern, the agreement does not limit total road densities on Stimson land and the extensive road construction integral to this project and other planned activities within the GBMU is virtually certain to displace bears from currently unroaded habitat into sub-marginal habitat elsewhere.  Stimson Lumber Company’s refusal to be held to a total road density standard is clear indication that extensive road construction is planned.  Numerous scientific studies have shown that grizzly bears fare badly in proximity to roads…open or closed.  Well established habituation or aversion behavior inevitably leads to loss of bears.  There is nothing in this provision that represents a benefit to bears….indeed it presages a very significant degradation of already seriously degraded conditions for bears in the LeClerc GBMU.





 Interestingly, the BO goes into great detail about bears learning to avoid disturbance areas (page 36, BO, for example) and how bears are unlikely to change this behavior even after road closures.  Females pass this behavior on to their cubs and this “avoidance behavior”…”can persist for several generations of bears.” (page 36, BO)  The BO goes on to state…”In addition to agency use on restricted roads, periodic access to timber industry lands within the Recovery Area by industry personnel for purposes other than actual timber harvest has also been counted as administrative use.  Although estimates of anticipated industry use are typically provided prior to the non-denning period each year, actual access during the non-denning period is not closely monitored and likely exceeds these estimates.  Therefore, industry use could represent a significant component of access levels on restricted roads.  Cumulatively, agency use, industry use, and unauthorized use of restricted roads could result in use levels that could compromise habitat security and result in bear displacement.”  (page 38, BO)








2. The CA states…”Specifically, this agreement is intended to minimize displacement of bears from Preferred Habitats in Spring Range.” (page 4, CA, FEIS)  





The CA fails in its expressed purpose for the following reasons…





First, the season identified in the CA as “Spring Period” (April 1 to June 15) is biologically indefensible.  In the FEIS (page 202) it admits:  “…the restriction of activities during the Spring Period…is not likely to eliminate the risk of grizzly bear displacement within the project area during the critical post-den emergence period.  Based upon observations over the past eight seasons, spring forage conditions (herbaceous vegetation) can persist well into July in any given year, and bears will utilize this type of forage condition until other food sources (i.e. huckleberries) become available during mid-July to mid-August (J. Almack pers. comm.).”   (See  ESA Consultation Provision…(16 U.S.C. 1536 (a) (2). )





Moreover, the FEIS goes on to state: “On Stimson lands outside the Project Area, any activity, with the exception of road construction and timber harvest and haul, would be permitted during the Spring Period and is not likely to consistently minimize displacement of grizzly bears from Preferred Habitats in Spring Range.”  (page 203, FEIS)


The supposed limits on activities in Spring Range during the Spring Period clearly fail to provide significant assurance that bears will not be displaced during this critical period. 





As noted before, past administrative use agreements with “private parties” on the Colville are routinely violated.  (see above paragraph)  Moreover, the (non-binding) agreement limits administrative use to specific roads and is qualified by language permitting exceedences “if action is needed to respond to (non-defined) ‘emergencies’.”  Provision is also made for mutually agreed upon “salvage harvests.”  








Consequently, it is clear that the CA fails in one of its fundamental stated purposes…to mitigate displacement of bears from key habitat.





Similarly, limits in the CA concerning so-called “Winter Logging Areas” (WLAs) do not eliminate     potentially high levels of human activity in these areas during the restricted season.  Activities associated with logging are allowed in the WLAs such as construction of “spur roads” and commercial use of access roads to access areas outside of WLAs.  Moreover, these areas are temporally limited by a 3 year time frame which is wholly unsupported by existing scientific research.  (See biologists’ statements above and in appendix)  Indeed, research indicates that “secure areas” should have (at least) secure boundaries for a minimum of 10 years and in fact, this 10 year restriction currently applies to the Core Areas (which will be lost as a consequence of project implementation.)  With this in mind, it is incomprehensible that “rotating 3 year “Effective Security Areas” and “WLAs” (without core attributes) can “mitigate” for the destruction of 10 year secure core habitat.  (Also refer to ‘avoidance behavior” discussion above.)  It should be noted once again that no scientific research or evidence is provided in the FEIS, ROD, CA or associated documents to support the efficacy of these constructs as mitigation for loss of Core habitat.  In fact, evidence indicates the opposite.  It should also be noted that nowhere in the documentation is there evidence indicating a positive trend towards recovery attributable to federal actions or of any benefit to grizzly bears resulting from the federal action, as stipulated in the ESA for all projects affecting listed species.





4.    The CA provision limiting road building in “Preferred Habitat” by Stimson Lumber Company is 


       purely discretionary (as are many of the supposed “restrictions”).  The actual restriction in the CA 


       reads…”Stimson will limit the construction of new roads in Preferred Habitat to those roads that are 


 essential to forest management.”  (emphasis added)  It should be assumed that Stimson would regard 


 all of its roads as “essential to forest management.” Unless Stimson engages in something analogous to recreational road-building, this statement is meaningless.  It should be noted that , comprehensively, all (potential) “essential” roads are not identified as to location proximal to identified Preferred Habitat despite allusions to Stimson’s pre-existing “transportation plan” mentioned on page 199 of the FEIS.  Any scientifically defensible analysis of effects would identify the location of all future road construction and those roads’ proximity and impact to important habitat components.  The arbitrary spatial and temporal constriction of the effects analysis as well as the inclusion of un-analyzed discretionary activities precludes any meaningful analysis of cumulative effects in this Grizzly Bear Management Unit or in the Analysis Area as a whole.  





The Visual Screening and Cover provisions in the CA are also not delineated and allow for purely discretionary exceptions as to placement.  Consequently, they are therefore unreliable as mitigation strategies.   Vegetative “screens” cannot be assumed to provide protection to bears unless they are delineated with regard to proximity to travel corridors (not identified), Preferred Habitat and  topographical features within the GBMU.  The CA allowance for exceptions to the visual screening requirement for such things as “cable yarding areas”, or “…cases of insects, disease, or blow-down.” (FEIS, CA, page 7) creates extreme uncertainty as to the screens ability to provide protection to bears.  For instance, when considered in conjunction with the large openings created by logging, these “cable yarding areas” etc. would provide a panoramic view of open areas far in excess of their relative size in relation to adjoining screens.  Adjacent visual screening would, in such instances, be rendered  ineffective, particularly if these open areas allow views of areas where bears would likely be found, i.e. Preferred Habitat Areas (for instance).  The (discretionary) effectiveness of these features renders them highly problematic as a mitigation strategy for the loss of secure habitat.





6. “To the extent feasible”, all ownerships will manage their lands so that 40% cover is maintained. (CA, page 7 (d) (I)  Despite the ambiguity of such discretionary language, the FEIS, BO, or CA fail to provide any biological basis for the conclusion that 40% cover is adequate for grizzly bears.  Moreover, the CA does not require that cover be evenly distributed or even maintained in those areas where it is most critical.  While it may be better than 0%, the documents fail to demonstrate that this provision will lead to conditions conducive to recovery.  As a mitigation strategy, it is incumbent upon the agency to provide the scientific basis for this provision and to show how it will lead to a positive recovery trend for a listed species.





7. Stimson may voluntarily elect to contribute to bear security by reclaiming or restricting some roads that are not essential to its management. (CA, page 7 (f) (I).


This statement is meaningless.  The discretionary language provides no assurance that mitigation provisions will be implemented or that they will be effective if implemented.  Words like “may voluntarily elect” or  reclaim “or” restrict “some” roads that are not “essential” to its management indicate that Stimson Lumber Company is, essentially, given carte blanche to act with impunity.  How can one rationally be expected to factor this “mitigation” into the cumulative effects discussion or determine prospects for recovery of grizzly bears based on this nebulous and highly qualified “mitigation”?





The CA’s Limits on Administrative Use are Inadequate:





The CA limits administrative use of 8 selected segments of Stimson access roads to 12 round trips of administrative use during the spring period.  This is inadequate to protect bears throughout the non-denning season.  According to the B.A., bears utilize spring habitat well into summer.  (BA at 23) Indeed, in 1994, the FWS concluded that administrative use of Plum Creek’s access roads must be confined to 14 days in the whole non-denning period.  (1994 draft BO at 19)





Even if the 12 round trip were sufficiently protective, there is no assurance that more use will not be allowed in the future.  The CA provides that this standard is only in place “pending refinement of an acceptable administrative use level.” (CA 3 (b)








As Appellants have demonstrated, the provisions of the CA do not reduce the level of “take” of bears.  Indeed, the loss of Core habitat, increase in road densities and displacement from key habitat coupled with the ineffective and scientifically indefensible mitigation strategy of the Project CA, work synergistically to increase take of grizzly bears.  This is unconscionable for a federally listed species that is (warranted but precluded) endangered with a stated mortality goal of zero.





Implementation of this project would not only fail to create a positive recovery trend for the grizzly bear but creates a clear Jeopardy situation and consequently is a violation of the Endangered Species Act.








CARIBOU:





Status of the Mountain Caribou:





The U.S. population of the Selkirk Mountains caribou was emergency listed as endangered in 1983.  A final ruling of endangered status was published in 1984.  Since its listing in 1984, the caribou population has declined from a high of about 50 animals in the mid-1990s to approximately 31 animals at the present time. (Based on latest information from International Caribou Technical Recovery Team information.)





Caribou occurrence in the conterminous U.S. has been reduced to this small population of 31 animals inhabiting the Selkirk Mountains of northern Idaho, northeast Washington and southern British Columbia.   Loss of habitat and small population size were the reasons for the listing of caribou as Endangered.  





 “Abundant, well-connected mature and old growth stands appear to be particularly important to support a viable caribou population.” (BO, page 20)  It is precisely these types of timber that have been most affected by timber harvest in the Selkirk Mountains.  Targeting of old growth and resultant fragmentation of habitat have led to the current perilous situation for the small remaining herd.  Of the distinct seasonal habitats identified as crucial for recovery, Early Winter Habitat is the most important and limiting.  Early Winter Habitat is defined as mid-slope old growth cedar/hemlock or subalpine spruce/fir habitat types that have a relatively closed canopy (>70%).  Lichen, which is the caribou’s main food source at this time of the year, is available in these types of forest.  Additionally, snow depths are minimized in old growth habitat due to the forest structure.  This condition is critical for caribou survival during early winter.  Recent research indicates “that lower elevation cedar/hemlock habitat represents less than six percent of the overall recovery area” and that “scarcity and fragmentation of this habitat makes protection of remaining stands critical.” (emphasis added) (Lydia Allen, 1998)  Other research (Rominger) emphasizes the importance of  “maintaining travel corridors between habitat patches” and argues for “the development of a landscape linkage approach to caribou management in these fragmented habitats.” (page 24, BO, ROD)





It should be noted that not only have travel  corridors not been “maintained” but they have not even been delineated.  





Complicating this picture is the phenomenon of increasing recreation pressures, particularly snowmobile access to caribou habitat during times of extreme stress for the animals. (page 25, 26, BO) Moreover, caribou have a very low reproductive rate and calf mortality is high for the first few months of life.  In addition, caribou also have a relatively short life span. 





These factors, along with increasing predation attributed to habitat modification, poaching, and displacement, make caribou recovery very problematic.





Environmental Baseline for Caribou:





The Molybdenite Caribou Management Unit (CMU) contains approximately 27,961 acres.  Stimson owns approximately 6, 000 acres within this CMU.  Currently, there are almost 24,000 acres of suitable caribou habitat with just over 10,000 acres being early winter habitat, determined to be the most limiting.  Only about 22% of this habitat is in target condition.





3.  Effects of the Proposed Action on Caribou:





One of the indirect effects of the proposed action will be loss of 196 acres of target condition habitat. (BO, page 66) Besides the direct action road construction, an additional 10.6 miles of new road is proposed for construction within the CMU by Stimson Lumber Company over a 10 year period.  (page 199, FEIS)  Total road densities will rise as a result of project activities. As a consequence, the BO determined that “the proposed project is likely to adversely affect the woodland caribou through additional habitat destruction, degradation, and fragmentation.”  (BO, page 58)





Incongruously,  the BO concludes its assessment for project effects to caribou by issuing a non-jeopardy determination.  This determination is based on the following points:





The project area is located on the southwest edge of the caribou recovery area and does not represent a core caribou occupation area;


The project will result in the loss of 196 acres of target condition caribou habitat, which represents only 2.8% of the target condition habitat available within the CMU;


Access restrictions required by the CA will help minimize disturbance effects to any caribou occurring within the project area; and


The CA requires that, with the assistance of an interagency team of biologists familiar with caribou habitat, Stimson develop prescriptions for harvest within target early winter habitat that will maintain habitat characteristics suitable for caribou.  (BO, page 63)





Appellants Responses:





The fact that the project area is located on the southwest edge of the recovery area and does not represent a core caribou occupation area is totally irrelevant.  The objective of caribou recovery is to establish a fully recovered population.  Presumably, a fully recovered population would require a viable recovery area.  The recovery area boundaries were established because these areas were necessary to effect caribou recovery.  There has been no determination that there are “extraneous” portions of the recovery area.





       In the Biological Assessment, Appendix D, FEIS, page 3, it states…”Based on available information it is the consensus of the Selkirk Mountain Caribou Recovery team that there is currently sufficient habitat to support a viable population of caribou but that any further losses of habitat place the recovery of caribou at great risk”  (emphasis added).





In the Biological Opinion, (page 24) it states with regard to further loss of critical early winter habitat…”…lower elevation cedar/hemlock habitat represents less than six percent of the overall recovery area, noting that the scarcity and fragmentation of this habitat makes protection of remaining stands critical.”  





Despite acknowledging that the project “is likely to adversely affect the woodland caribou through additional habitat destruction, degradation, and fragmentation”,(page 58, BO) the BO attempts to justify the “destruction, degradation, and fragmentation” by saying it represents “…less than three percent of the suitable caribou habitat within the CMU.” (page 58, BO) It goes on to state…. “Of particular concern is the modification of 14 acres of target condition early winter habitat, considered to be the most limited seasonal habitat within the ecosystem.” (BO, page 66)  However, the 14 acres of early winter habitat proposed for harvest represents less than 0.2 percent of the target condition habitat currently existing within the CMU.”  





In other words…the International Caribou Recovery Team’s unequivocal statement “…ANY further losses of habitat place the recovery of caribou at great risk” doesn’t really mean “any further losses”… it apparently means > 3%… or the loss of critical early winter habitat is insignificant if it is “only 14 acres.”  





This rationale would allow agencies to justify continual losses of Endangered caribou habitat by segmenting analysis and regarding any further loss of habitat insignificant if it is “only a few percent…a few more acres.”  





This subverts the very purpose of cumulative effects analysis.





The bottom line is the amount of early winter habitat currently existing is already “the most seasonally limited habitat within the ecosystem.”   The loss of more of this limited habitat represents a clear take of an endangered species.








Appellants point out the following:





A consolidated habitat map of woodland caribou habitat has not been completed and is not expected to be completed until September of 2001 at the earliest.  (page 29, ROD)  Therefore it is impossible to analyze effects to caribou without this information.


Future logging in the CMU is expected and indeed known. (page 232, FEIS) (Attached FPAs) (1997 BO, other documents)


The Forest Service knows that (at least) 10.6 miles of new road are going to be built in the CMU over the next 10 years above and beyond the 4.8 miles associated with the immediate CE analysis.  (See pages 232, 199 FEIS)  


The above actions will further fragment existing habitat.  (page 66, BO) 


Travel corridors have not been delineated. (pages 22, 24, BO) Without delineated travel corridors, cumulative effects analysis cannot be conducted relational to fragmentation analysis etc.


Less than 25 percent of caribou habitat on the Colville NF meets target condition.  (page 23, BO)


A biologically viable population number has not been determined yet.  


Consequently, no one knows how much habitat is necessary to maintain a recovered population.  Since the ESA mandated objective is a fully recovered population, it is impossible to reliably assess effects consequent to habitat degradation without this critical information.


A recreation strategy has yet to be devised despite increasing recreation pressure on caribou and more expected as a result of enhanced access resulting from this project. (pages 25, 26, BO)


Habitat fragmentation is believed to increase predation on caribou (page 26, BO) and the proposed logging and road-building activities in the Analysis Area were not analyzed as to impacts on ungulate/predator populations and consequent predation of caribou.


11.  “Critical Habitat” has not been designated.  Consequently, proposed activities very likely will preclude options for protecting critical habitat.  The Fish and Wildlife Service’s facile statement that “no critical habitat has been designated…therefore none will be affected” ignores the fundamental biological reality that “critical” habitat can well be affected independent of  the agency’s “designation” of same.       


12. Recognition that proposed activities will adversely affect caribou and that “Take” will occur is completely incongruous with a non-jeopardy determination.  There is a total of approximately 31 remaining animals…further “take” in a population this size is very likely to result in jeopardy to caribou.


13.  Effective road density will rise as a result of implementation of the project.  Mortality risks are 


       expected to rise by “4.2 percent in the short-term and 14.3 percent in the long-term.”  (FEIS, page 199)


The CA’s assertion that logging within early winter habitat can “maintain habitat characteristics suitable for caribou” is not supported by any significant scientific research.  The agencies NEPA obligation is to employ the “best available science.”  The best available science indicates rather, that habitat characteristics suitable for caribou cannot be “maintained” or “enhanced” by logging and road construction.





By failing to consider the best available science the agency is in violation of  the Endangered Species Act (16  U.S.C.  1536 (a) (2).





Despite voluminous information indicating that the proposed project will “adversely affect” and result in take of caribou, the BO arrives at a non-jeopardy conclusion.  This conclusion is clearly arbitrary and capricious. 











The Biological Opinion fails to look at the big picture.  The proposed and interrelated actions will further fragment an already fragmented landscape, reduce further, very limited early winter habitat, increase risks from roads, displace animals from preferred habitat and create significant harm to an already endangered species that is on the razors’ edge of viability.  Moreover, the failure to delineate travel corridors and integrate this crucial information into the cumulative effects analysis renders the BO effects determination meaningless.





By ignoring the Caribou Recovery Team’s admonition about further loss of habitat placing caribou at “grave risk”, and ignoring fundamental principles of cumulative effects analysis, the BO attempts to trivialize the additional loss and degradation of habitat.  This action  places the Selkirk Mountain Caribou population in jeopardy. 





























THE EIS FAILS TO ADEQUATELY ANALYZE IMPACTS ON CANADA LYNX IN VIOLATION OF THE FOREST PLAN, THE LYNX CONSERVATION AGREEMENT AND STRATEGY, NFMA, NEPA, AND THE ESA.





The Lynx Conservation Assessment and Strategy (LCAS), USDI BLM et al. 2000 is a formal agreement that is mandatory for the Colville National Forest.  The Forest acknowledges that Canadian Lynx occupy the Stimson Access project area.  The project area contains a lynx analysis unit (LAU) an area of 25,920 acres. During the process of writing the Stimson Access DEIS, much information about the importance of the area for the Canada lynx has been discovered. The Stimson Access Project Biological Assessment (project BA) states:  “It is along these motorized trails, in 1997 and 1998, that we “captured” lynx using hair snags”.  The lynx BA at 28 also states a 1993/1994 sighting of adults with kittens and a population estimate of 11 to 23 (WDFW 1993).  There is no indication whether an extensive survey for lynx has been done throughout the project area, or what population trends are for the lynx in the Stimson Access Project area and Selkirk Mountains in general. 





In December 1999, the Forest Service and Bureau of Land Management completed the “Biological Assessment Of The Effects Of National Forest Land And Resource Management Plans And Bureau Of Land Management Land Use Plans On Canada Lynx” (programmatic Lynx BA). The programmatic BA concluded that the current land management plans, including the Forest Plan, “may affect, and are likely to adversely affect, the Canada lynx.” On March 21, 2000, the Canada lynx was listed as a “Threatened” species under the ESA.





Despite the vast “new information” on lynx since the release of the DEIS—information that includes use of the Project Area by lynx and the listing of the lynx as Threatened under the ESA—the Forest failed to re-analyze all of the EIS’s alternatives—or consider new alternatives. The only new analysis was provided in the Stimson biological opinion, where only the selected alternative was considered. The Forest had obviously already made a decision—before a fair and full analysis was done for all the alternatives, including ones that did not temporarily increase road access and create human disturbance by logging—which is clearly illegal under NEPA.





The BA’s “likely to adversely affect” conclusion was based upon the following rationale. 





Generally direct an aggressive fire suppression strategy within developmental land allocations.  …this strategy may be contributing to a risk of adversely affecting the lynx by limiting the availability of foraging habitat within these areas. There is no discussion of fire, or the fact that Washington State is likely to continue to aggressively fight wildfire, along with the Forest Service on both public and private lands.


Allow levels of human access via forest roads that may present a risk of incidental trapping or shooting of lynx or access by other competing carnivores.  The risk of road-related adverse effects is primarily a winter season issue.


Are weak in providing guidance for new or existing recreation developments.  Therefore, these activities may contribute to a risk of adverse effects to lynx.


Allow both mechanized and non-mechanized recreation that may contribute to a risk of adverse effects to lynx.  The potential effects occur by allowing compacted snow trails and plowed roads, which may facilitate the movements of lynx competitors and predators. 


The Stimson FEIS does not discuss the new access available to snowmobilers and impacts created by that access on lynx.  In fact, a local snowmobile club proposes an expanded snowmobile race in the Le Clerk watershed, which could draw new users to the newly created roads.  The Forest Service fails to disclose or analyze the impacts of the action alternatives under this scenario.


Fail to provide direction for monitoring of lynx, snowshoe hares, and their habitats.  While failure to monitor does not directly result in adverse effects, it makes the detection and assessment of adverse effects from other management activities difficult or impossible to attain.





Forest management has resulted in a reduction of the area in which natural ecological processes were historically allowed to operate, thereby increasing the area potentially affected by known risk factors to lynx.  The Plans have continued this trend.  The Plans have also continued the process of fragmenting habitat and reducing its quality and quantity.  Consequently, plans may risk adversely affecting lynx by potentially contributing to a reduction in the geographic range of the species.





The BA notes that the LCAS identifies the following risk factors to lynx in this geographic area:


Timber harvest and pre-commercial thinning that reduce denning or foraging habitat or converts habitat to less desirable tree species


Fire exclusion that changes the vegetation mosaic maintained by natural disturbance processes.


Roads and winter recreation trails that facilitate access to historical lynx habitat by competitors


legal and incidental trapping and shooting (the area has an extensive history of lynx trapping, this issue is never discussed in the Stimson Access project files)


Predation


Being hit by vehicles


Obstructions to lynx movements such as highways and private land development





As evidenced by the fact that the Canada lynx is now listed under the ESA, it is clear that the Colville NF must do more that follow its Forest Plan’s protections for lynx.





On February 7, 2000, the Forest Service and the U.S. Fish & Wildlife Service (FWS) signed the Canada Lynx Conservation Agreement. The Conservation Agreement states:





“This Agreement has been initiated to promote the conservation of the Canada lynx and its habitat on federal lands managed by the signatories. It identifies actions the signatories agree to take to reduce or eliminate adverse effects or risks to the species and its habitat, and to maintain the ecosystems on which this species depends. These actions are a result of considering the new information about the Canada lynx contained in the Lynx Science Report and the LCAS. The LCAS is appended to this Agreement.” (Conservation Agreement at p. 2.)





The “LCAS” is the Lynx Conservation Assessment and Strategy. With the adoption of the Conservation Agreement, the Forest Service agreed to “use the Science Report and LCAS, together with locally specific information as appropriate…” (Conservation Agreement at p. 3.)





The Conservation Agreement also states:


The Agencies agree that the LCAS includes a set of recommendations that are based on the best currently available scientific information about lynx, risks to the species and/or individuals posed by management activities, current habitat conditions, and measures that are likely needed to conserve the species. The Agencies agree to the following actions and considerations associated with project planning and implementation. 





A. Proposed Actions. 


The FS agrees to review and consider the recommendations in the LCAS prior to making any new decision to undertake actions in lynx habitat. (Conservation Agreement at p. 7.)





C. Determination of Effect.  


The Lynx LCAS will be used and referenced in all determinations of effect for lynx. It will be used as described in the LCAS in the section entitled, “Approach to Development of Conservation Measures,” and as provided for in current and future LCAS implementation guidance. (Conservation Agreement at p. 9.)





The FWS’s October 25, 2000 Biological Opinion resulting from formal consultation on forest plans within the range of the lynx (hereafter BO) stated, “The Service arrived at a non-jeopardy opinion based, in part, on the assumption that the (Conservation Agreements) would be implemented.” (BO at p. 61.)





The LCAS, which the Forest Service had agreed to implement but has largely ignored, contains several programmatic and project-level objectives, standards and guidelines as part of its “Conservation Measures.” The conservation measures “were developed to address each risk factor, in order to conserve the lynx and to avoid or reduce adverse effects from the spectrum of management activities on federal lands.” (LCAS Executive Summary.) Furthermore:


Plans that incorporate the conservation measures, and projects that implement them, are generally not expected to have adverse effects on lynx, and implementation of these measures across the range of the lynx is expected to lead to conservation of the species. However, because it is impossible to provide standards and guidelines that will address all possible actions, in all locations across the broad range of the lynx, project specific analysis and design also must be completed.





The conservation measures will likely be implemented through two scales of decision-making: programmatic and project planning. Programmatic plans provide broad direction for management activities by establishing goals, objectives, desired future condition statements, standards, guidelines, and land allocations. Project planning implements the broad programmatic direction, by accomplishing procedural requirements and designing activities that tailor substantive management direction to the unique conditions and circumstances of a particular site.





Under “Conservation Measures” the LCAS states, “Lynx analysis units (LAUs) are intended to provide the fundamental or smallest scale with which to begin evaluation and monitoring of the effects of management actions on lynx habitat.”(LCAS at 77.)





Next, this appeal outlines some of the many considerations the Stimson Access Project BO, Decision and EIS failed to disclose. 





From the LCAS: “Application of certain conservation measures at the LAU scale allows blocks of quality lynx habitat to be maintained within each LAU, thereby maintaining a good distribution of lynx habitat at the scale of a lynx home range.” (LCAS at 77.)  The LCAS states under Project planning – standards:


1. Within each LAU, map lynx habitat. Identify potential denning habitat and foraging habitat (primarily snowshoe hare habitat, but also habitat for important alternate prey such as red squirrels), and topographic features that may be important for lynx movement (major ridge systems, prominent saddles, and riparian corridors). Also identify non-forest vegetation (meadows, shrub-grassland communities, etc.) adjacent to and intermixed with forested lynx habitat that may provide habitat for alternate lynx prey species” (LCAS at 79.)





The Stimson FEIS and ROD contained some discussion, but no detailed maps of such habitat characteristics within the LAU, and none outside the LAU, despite the very key role the maps provide in disclosing important habitat information to the decision maker and public.  





The LCAS also states under Project planning – standards


2. Within a LAU, maintain denning habitat in patches generally larger than 5 acres, comprising at least 10 percent of lynx habitat. Where less than 10 percent denning habitat is currently present within a LAU, defer any management actions that would delay development of denning habitat structure. (LCAS at 79.)





The issue of denning habitat is significant.  The incidental take statement, Page 70 of the Biological Opinion states the following:





“The Service expects that the proposed action is likely to result in incidental take of the lynx in the form of harm, due to the detrimental impacts to denning habitat associated with road construction and timber harvest. These proposed activities will degrade potential denning habitat in an LAU that is already deficient in such habitat, thereby potentially affecting the lynx’s reproductive ability. ….take of this species can be anticipated by loss of 82 acres of potential denning habitat in an LAU that is already deficient in denning habitat.”





The automatic sign-off by US Fish and Wildlife Service does not negate the obligations of the Forest Service to follow the LCAS, do the required analysis and ensure that standards are met.  The mitigation that is proposed to modify the project to minimize the potential disturbance of denning lynx is to “conduct road construction and harvest activities within potential lynx denning habitat outside the denning season (April through June).





This completely sidesteps the issue of a permanent loss of denning habitat below the required 10% within LAU 34.  If there is no denning habitat after roadbuilding and logging, it hardly matters whether it was logged outside denning season, the habitat is gone.  We find that the FEIS and ROD violates the LCAS with respect to denning habitat by constructing .7 miles of road and 34 acres. (Stimson BO at page 60)





The LCAS also states under Project planning – standards at page 79, “3. Maintain habitat connectivity within and between LAUs.” But the Stimson Access FEIS fails to disclose where the connectivity is between LAU  34 and 35 or other LAU’s that may be near, but outside the project area.  In general, the cumulative effects of this action, with the logging plans of Stimson are not disclosed. The speculation that Stimson will be better stewards of their land than Plum Creek is unsubstantiated





The LCAS also contains several programmatic standards. One is, “On federal lands in lynx habitat, allow no net increase in groomed or designated over-the-snow routes and snowmobile play areas by LAU (LCAS at 84.). The new roads planned in the Stimson Access watershed, which will be accessible to snowmobiles and some ORV’s are an increase in mileage, yet were never considered in the project analysis. 





The project lynx report (BA) fails to recognize the site specific impacts created by such snow compaction activities are a threat to lynx.   Snowmobile use is also disclosed in an inadequate manner. This fails to consider the increased access, and future snowmobile usage. 





Another programmatic standard is “Within lynx habitat, identify key linkage areas and potential highway crossing areas.” (LCAS at 88.)


 


1. Identify key linkage areas that may be important in providing landscape connectivity within and between geographic areas, across all ownerships.


2. Develop and implement a plan to protect key linkage areas on federal lands from activities that would create barriers to movement. Barriers could result from an accumulation of incremental projects, as opposed to any one project.





The Stimson Access project ROD and FEIS only consider lynx habitat issues within the project area and LAU, ignoring the obvious fact that viability of lynx depends upon cumulative impacts and habitat conditions within a larger landscape context.





From Chapter 15, page 20 of the Lynx Science Report:  “In all of the applications of lynx management, however, we recommend the following: …Engage in spatially explicit landscape planning within very large management areas. Lynx metapopulation dynamics operate at regional scales. (Emphasis added.)





Lacking maps and adequate discussion of the connectivity issue in the FEIS and project BA, it is impossible to see the landscape features that affect connectivity and metapopulation dynamics within and between LAUs both within and outside the Stimson Access Project area, a goal of the LCAS mapping requirement.





The project BA also fails to qualitatively address the effects of logging on landscape pattern.  The LCAS require that the Colville NF:





Maintain suitable acres and juxtaposition of lynx habitat through time. Design vegetation treatments to approximate historical landscape patterns and disturbance processes.





If the landscape has been fragmented by past management activities that reduced the quality of lynx habitat, adjust management practices to produce forest composition, structure, and patterns more similar to those that would have occurred under historical disturbance regimes.





Fire has been excluded for decades, yet no analysis of future wildfire impacts was done. New access by campers is discussed, but contrary to the fact that most fires are started by humans, near roads, the Colville NF claims the newly constructed roads would mitigate some of the risk in fire by providing better access to the area for the purposes of fire suppression. Given the large ranges of lynx, the importance of maintaining habitat connectivity for lynx is accentuated when one considers the lack of disclosure of currently levels of fragmentation and limitations to the effectiveness of travel corridors in the analysis area. The only information available on connectivity is a Lynx Plan that is referenced on page 61 of the Biological Opinion, but no details or maps are provided.  





By failing to adequately address lynx population viability, the EIS and project BA violate of the population viability provisions of NFMA.  NEPA requires specific steps in the face of uncertainty, such as that related to lynx population dynamics. The agency “cannot avoid NEPA responsibilities by cloaking itself in ignorance.” Fritiofson v. Alexander, 772 F.2d 1225, 1244 (5th Cir. 1985). The existence of incomplete or unavailable scientific information concerning significant adverse environmental impacts triggers the requirements of 40 C.F.R. § 1502.22. This provision requires the “disclosure and analysis of the costs of uncertainty [and] the costs of proceeding without more and better information.” Southern Oregon Citizens Against Toxic Sprays, Inc. v. Clark, 720 F.2d 1475, 1478 (9th Cir. 1983). “On their face these regulations require an ordered process by an agency when it is proceeding in the face of uncertainty.” Save Our Ecosystems v. Clark, 747 F.2d 1240, 1244 (9th Cir. 1984). 





40 C.F.R. § 1502.22 imposes three mandatory obligations on the agencies in the face of scientific uncertainty: (1) a duty to disclose the scientific uncertainty; (2) a duty to complete independent research and gather information if no adequate information exists (unless the costs are exorbitant or the means of obtaining the information are not known); and (3) a duty to evaluate the potential, reasonably foreseeable impacts in the absence of relevant information, using a four-step process. The EIS and project BA fail to explicitly discuss the degree of uncertainty regarding lynx population dynamics.








The project BA and EIS do not disclose the LCAS’s discussion on how lynx do not use large openings for foraging (LCAS, page 18).  Instead there is speculation that logging on Stimson land will create forage habitat, but not if they thin the newly planted stands.





The project BA also suffers to a large degree in failing to analyze the impacts of immediate, short-term impacts on lynx.  Nothing in the EIS or project BA analyzes the direct impacts of the logging activities, log hauling, firewood gathering, temporary road building and use, nor fire and smoke from prescribed burning on individual lynx





One of NFMA substantive duties is the mandatory obligation to monitor the on�the�ground effects of its management activities, and then report the results (16 U.S.C. § 1604(g)(3)(C)).  The regulations at 36 C.F.R. § 219.12(k)(1)(5) provide specific details of the monitoring requirements that must be incorporated in the Forest Plan.  Yet, the BO discloses that proper monitoring for lynx is precluded by a lack of direction in the existing forest plans:


The BA determined that all Plans except in the Northeast fail to provide direction to monitor lynx and snowshoe hare or their habitats. This may make detection and assessment of adverse effects difficult or impossible to ascertain…The BA concluded that lack of monitoring would make it difficult or impossible to assess adverse effects (BO at 45).





To our awareness, the Colville NF has not taken any steps to remedy the failures of its Forest Plan monitoring for lynx, in fact virtually nothing in the BA regarding monitoring, regarding road closure effectiveness, and habitat modifications.





Among the standards set out in the LCAS are provisions to maintain denning habitat as discussed in the lynx BO: 


Denning Habitat  - Within developmental land allocations, existing Plan direction to maintain old growth habitat was judged to be adequate to provide for lynx denning habitat for all geographic areas except the Great Lakes. (BO at 31.)





However, a national forest cannot meet lynx denning requirements unless it is meeting old growth requirements. But the Colville NF has no quantitative Forest Plan Standard for maintaining old growth and has not maintained a comprehensive forest wide inventory of areas meeting the Northern Region’s old growth criteria, so landscape scale viability based upon availability of denning habitat cannot be assumed. And the Colville NF has also failed to complete the monitoring for old growth MIS as its Forest Plan requires. Since the Colville National Forest is unable to demonstrate it has maintained viable populations of old growth dependent species—either at the project-specific level or forest wide level—it has no business logging in any sort of habitat that could conceivably provide some habitat value for old growth species. Therefore, no more logging should be contemplated in old growth forest and mature forest (i.e., “recruitment old growth”) if old growth and the species that depend upon it—such as the lynx—are to be maintained.  As we have noted, the Stimson Access project will road and log old growth.











FWS INADEQUATELY CONSIDERED IMPACTS TO BULL TROUT:��FWS' finding that the Stimson Access Project will not jeopardize the threatened Upper Columbia bull trout DPS was arbitrary and capricious, and the Forest Service's reliance on that opinion was therefore improper. ��The Le Clerc watershed is home to the only two reproducing populations of bull trout in the entire Pend Oreille Basin. See 2001 BiOp at 51. Reproducing populations are rare and “require conservation efforts.” Id. at 57. Moreover, according to FWS, long-term function of these populations’ habitat must be maintained for recovery purposes. See id. The Stimson project will be a major set-back both to these rare reproducing populations and to their habitat. The Forest Service conceded that the condition of these subpopulations is not expected to improve based on habitat degradation that is expected to continue from connected actions on private land that would not occur but for the Stimson access project. FEIS at 232. Nevertheless, FWS concluded that the Stimson project would not jeopardize bull trout on grounds that the Le Clerc watershed encompasses only a small part of the Upper Columbia River Basin, and that the loss of the Le Clerc subpopulations would not compromise the viability of the larger DPS. It is impossible to determine whether this conclusion is justified because neither FWS nor the Forest Service undertook any analysis to ensure that there are indeed sufficient numbers of viable bull trout elsewhere in the Upper Columbia River basin to withstand the loss of the Le Clerc subpopulations. ��There are presently 171 subpopulations of threatened bull trout in the Upper Columbia DPS. Of those subpopulations, 75 are at risk of extirpation through physical isolation. 2001 BiOp at 14. Already, FWS is reporting many local extirpations throughout the Upper Columbia Basin. In assessing the environmental baseline and analyzing cumulative effects, the Forest Service was obligated to account for these ongoing declines and for threats to subpopulations outside the Le Clerc watershed, including permitted incidental take. Otherwise, the Forest Service could not justifiably assume that the loss of two bull trout subpopulations in the Le Clerc watershed will not jeopardize the larger DPS. 








COST-SHARE / ECONOMICS:





Appellants contend that the Stimson ANILCA Access Easement should not be a cost-share project.  Cost-share agreements can only be signed in situations where “both parties will benefit” i.e., the roads in question will be useful to both parties.





The Forest Service maintains that the cost-share roads will be needed for future management of public lands.  





Appellants contend that the cost-share roads are not and will not be needed and indeed impose unwarranted costs on the public, both for their construction costs, future maintenance costs, and the costs of mitigation for the environmental damage their construction will impose on the landscape.





The Forest Service has not shown how the agency will “benefit” from the construction of the cost-share roads other than extremely vague references to managing 20 acres of lodgepole pine and another 300 acres of similar timber “sometime” in the future…presumably after the 20 year period where “no activities are planned by the Forest Service.”





Considering the areas MS1 status (Management Situation 1…all management decisions to be made in favor of the grizzly bear) and the number of Threatened and Endangered species in the area as well as the unstable soils and risks of mass wasting events, it is highly unlikely if not impossible that the agency would be constructing new roads in this area.  





The fact that the agency cannot maintain the road network it currently has adds additional weight to the argument that there is no discernible reason  for the Forest Service to construct roads in this Analysis Area.  Indeed, the Forest Service is currently spending vast sums of taxpayer dollars to close destructive roads and “mitigate” for the damage existing roads in this area are inflicting on the environment.  





Clearly, the Forest Service has not shown one single compelling reason why the public needs new roads in this area.  The demands of the CA with respect to road densities (open and total) preclude any likelihood of additional road construction in this area for decades to come.  Indeed, Stimson’s proposed and “reasonably foreseeable” activities in the area render it a virtual certainty that the Forest Service will be forced to close additional roads just to mitigate for Stimson’s actions.  





The Forest Service must, consistent with the full disclosure intent of NEPA, show why the agency “needs” the cost-share roads.  Full disclosure is not satisfied by vague references to “forest management” sometime 20 years in the future.  





The agency must show, in light of the areas MS1 status, Threatened and Endangered species constraints, watershed considerations, mitigation obligations, and economic constraints why it needs the cost-share roads.  Full disclosure means just that…full disclosure.





No where in the documents does the Forest Service provide the slightest logical or reasonable argument why the taxpayers are being forced to build roads to access a private timber corporation’s property.  The bottom line of this issue is this…





Would the Forest Service be constructing these roads for any discernible reason other than to accommodate Stimson Lumber Company’s demands to access fee lands?   





The answer is clearly no.  The cost-share roads associated with this project are not needed for management of public lands and are instead an extreme economic and environmental liability.  As such, Stimson Lumber should have to pay the full costs of any and all road construction associated with this access project.





Moreover, as the Forest Service admits in the FEIS, the construction of these roads represents an irretrievable loss and commitment of resources.  As such, Stimson Lumber should be expected to pay the full costs of any appropriation of  public resources for its private use.  (See 16 CFR  251.114  (b))  Any applicant for an easement on corporate or private land would be expected to pay for the loss of land and resources incurred by the landowner who grants the easement.  By forcing the public to give away public assets without fair recompense, the agency is facilitating a corporate welfare scheme to benefit Stimson Lumber Company.








THE STIMSON ANILCA ACCESS EASEMENT FEIS AND ROD VIOLATE NEPA BY FAILING TO CONSIDER AN ADEQUATE RANGE OF ALTERNATIVES:





NEPA (40 CFR 1502.14) states that environmental impact statements should “Rigorously explore and objectively evaluate all reasonable alternatives…”  Similarly, case law states that NEPA documents shall be rendered “inadequate by the existence of a viable but unexamined alternative.”  Methow Valley Citizens Council  v.  Regional Forester  833  F. 2d  810, 815  (9th Cir. 1987)





Despite numerous comments and requests by appellants, the Forest Service has steadfastly insisted that the only alternative is to provide access to Stimson Lumber Company across public land and the only way to do this is to construct roads.





Even Alternative A, the no action Alternative, has been ruled out of consideration as the agency maintains the choice of Alternative A would be illegal.





Appellants contend that the Forest Service has arbitrarily, in violation of NEPA, dismissed several viable alternatives from consideration and has instead focused on a pre-determined alternative with only relatively minor permutations.   Legitimate alternatives dismissed from consideration include:





A mitigation alternative.   Throughout the documents associated with this project, the Forest Service and the Fish and Wildlife Service have determined that implementation of the proposed action would have significant environmental consequences to public resources.  Despite the severe impacts incurred through project implementation, the agency has refused to consider a true mitigation alternative that would address these destructive impacts by creating a program of actions on public land that would truly serve to mitigate the damage created by the agency’s facilitation of  Stimson’s access demands.





Such mitigation would include significant road closures on public land to compensate for the destructive road network being constructed on Stimson land as a result of the Forest Service action.  (The few road closures enacted on Forest Service land as a consequence of Alternative C are environmentally insignificant as mitigation for the proposed and anticipated network of Stimson road building in the Analysis Area.)  Road construction and the loss of critical Core habitat are key to the adverse impacts to grizzly bears.  The creation of true Core habitat on federal lands commensurate with that being destroyed as a result of implementation of this project, would have (perhaps) constituted a legitimate mitigation strategy rather than the creation of scientifically unsupported “Effective Security Areas” and other constructs that fail the test of  scientific credibility i.e. “best available science.”





It  would certainly be instructive if the agency had shown the public what the costs would be for a true “mitigation” alternative that would attempt to ameliorate the damage entailed by Stimson’s logging plans.





Helicopter alternative.   Appellants have repeatedly requested that the Forest Service consider an alternative that considers the costs and environmental effects associated with helicopter access.  In fact both the draft BO and the 1997 BO recommended consideration of helicopter logging.  Considering the erosive and unstable soils, invasives/noxious weed problems, Endangered species habitat considerations, economic costs of road layout and construction, and irretrievable loss of public resources associated with road building, it would be instructive if the public could see the impacts and costs associated with helicopter access.





The Forest Service argument that helicopter access is “not the means of access generally used by other landowners in the area to access their property for a similar proposed use…” is weak in that other landowners in the area do indeed use helicopters to manage their lands (including Stimson Lumber Company) and this trend is increasing rapidly.  Indeed, the Forest Service, cognizant of the environmental and economic impacts associated with road construction, increasingly employs helicopters to manage the public’s land.





The environmental and economic feasibility of this means of access were never fully explored for public consideration but were rather, dismissed cursorily.  That Stimson Lumber Company was opposed to helicopter access is irrelevant to NEPA.  NEPA demands that federal agencies “rigorously explore and objectively evaluate all reasonable alternatives…” (40 CFR 1502. 14).  If an alternative is “viable” but unexamined, case law has clearly established that it requires consideration. 





A Combination Alternative:   The Forest Service should have also considered a combination of several viable alternatives such as a combination of helicopter and roaded access.  Such a combined alternative might have avoided some of the more extreme  problems associated with roaded access on unstable soils, or road access into ESA listed species habitat.  The fact that such a plan might have suggested solutions to the several extremely destructive road alternatives was never examined nor provided for public scrutiny.





 4.  Condemnation alternative:  The fact that Stimson is apparently opposed to a land exchange or purchase is not sufficient for this alternative to be dismissed from consideration.  Condemnation is a viable alternative that should have been investigated.  Funds are available for public agencies to acquire lands that have significant value to the public.  





We remind decision-makers that the lands in question were described by the Forest Service in the LeClerc Watershed Assessment as having “National Significance.”  (page VI-6, LeClerc Watershed Assessment)





Whether Stimson Lumber Company approves of this as an alternative is irrelevant.  NEPA demands that agencies consider all viable alternatives.  Condemnation of lands of national significance and avoidance of an irretrievable loss of public resources certainly merits consideration as a viable alternative that would be in the public interest.  In any event, the public was denied the opportunity to examine the consequences and costs associated with condemnation and acquisition.





By refusing to consider any viable alternative other than road construction across public land,  the Forest Service failed to provide the public with an adequate (and requisite) range of alternatives.  Consequently, the Forest Service is in violation of the National Environmental Policy Act (40  CFR  1502. 14).
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COMPETING AND UNWANTED VEGETATION:





Invasive species/noxious weeds have been determined to be one of the most serious threats on the Colville National Forest.  Indeed, the Interior Columbia Basin Ecosystem Management Project (ICBEMP) has stated that invasive species “constitute the single greatest threat to biological diversity and ecosystem health.”  





As a consequence of extensive studies showing the severe impacts from invasive species, the Forest was directed to emphasize prevention as the management emphasis in all project design efforts.


This management emphasis is made clear in the Final Environmental Impact Statement for Managing Competing and Unwanted Vegetation (USDA Forest Service 1988 b) as well as the  associated Mediated Agreement. Under the terms of the Mediated Agreement, in recognition of the severe threat invasive species pose to ecosystem health, the Forest Service is obligated in fact, to emphasize prevention over treatment in all project planning efforts.  





Similar direction also comes from the 1998 Environmental Assessment for Integrated Noxious Weed Treatment  (USDA Forest Service 1998) as well as Executive Order No. 13112 (February 3, 1999).





Executive Order 13112, for instance, directs federal agencies “to prevent (emphasis added) the introduction of invasive species and provide for their control and to minimize the economic, ecological, and human health impacts that invasive species cause,…” (FEIS, page 146, Executive Order 13112) 





Despite the clear mandate to emphasize “prevention” of weed infestations in project design, the FEIS fails to present a viable strategy to prevent weed incursions in the Stimson ANILCA Access Easement.  The emphasis is instead focused on “treatment” along with a tacit acknowledgment that as a result of project implementation, invasive weeds will spread throughout the Analysis Area.





Alarmingly, multiple species of noxious weeds already infest much of the Project Area with some infestations creating virtual monocultures.  As just one example, appellants present the proposed reconstruction of Forest Service road 1934080 in Section 12  T36  R44E leading up to Section 1  T37  R44E.   This road is completely infested with knap weed and dalmation toadflax.  Any activities in this area will, without doubt, exacerbate weed encroachment into currently uninfested areas.





The Forest Service strategy however, is not one of “prevention” but rather one of “slowing the rate of spread.” 





Courts have clarified that merely listing mitigation measures is insufficient to qualify as reasoned discussion by NEPA.  Environmental Impact Statements, rather, must analyze mitigation measures in detail and explain the effectiveness of such measures.  (Northwest Indian Cemetery Protective Ass’n  v.  Peterson  795 F.2d 688 (9 Cir.  1986)  The EIS also has failed to meet the NEPA requirement to “state whether all practicable means to avoid or minimize environmental harm from the alternative selected have been adopted, and if not, why they were not.” (40 CFR 1505.2 (c )





While the Forest Service strategy seems to defer to the Pend Oreille County Noxious Weed Control Board for survey and treatment activities, the Weed Board is decidedly  less sanguine about the likelihood of managing the expected massive spread of invasives throughout the Analysis Area.





The Board has stated, for instance, “that even under the proposed “mitigation” strategy devised by the Forest Service, established invader species will heavily infest the entire activity area.  This level of infestation will have severe and consequential impacts on forage, soil biota, erosion and hydrological impacts, plant diversity and possible fire behavior, etc. “  The Board goes on to state…” These impacts must be adequately analyzed in any EIS.”





The Forest Service contention, however, is that it is impossible to adequately analyze the cumulative effects of noxious weed incursions despite admitting the very significant deleterious impacts invasives will have on the area.  





Appellants previous Administrative Appeal of this access proposal was upheld, in part, on the agency’s failure to adequately assess impacts from noxious weeds. (See Administrative Appeal, 1998)





Despite the Weed Boards contention that it is possible to assess and quantify weed impacts, the Forest Service response is little different from 1998.  





Clearly, the Pend Oreille County Noxious Weed Control Board are the experts both as to existing conditions and for determining the efficacy of prevention and treatment measures.  





Quite simply, the Board has stated unequivocally that there will be no “prevention” of weed incursions as a result of project implementation despite clear direction from the FEIS, Mediated Agreement and Executive Order mandating the Forest Service to do so.  In fact, far from “preventing” weed spread, project activities will significantly increase the weed problem throughout the Analysis Area.





Furthermore, the Weed Board has challenged the Forest Service’s overly sanguine assessments of “treatment measures” and forcefully stated that the agency’s analysis minimizes impacts and fails to make any attempt to quantify or analyze cumulative impacts with regard to wildlife forage, erosion, watershed integrity, fire risk enhancement, wetland incursion, riparian vegetation, in-stream flows, impacts to threatened bull trout, peak flows, impacts to biological diversity, sediment increases, wildlife displacement, habitat modification, recreation impacts, or any other impacts associated with treatment response measures (such as herbicide application) and their consequent effects.  (See Appendix A, ROD, and comments, FEIS.)





In short, the record clearly shows that the Weed Board has consistently disagreed with the optimistic assessments presented by the Forest Service. (See Comments, FEIS, ROD)





The Forest Service, while acknowledging that significant detrimental impacts will result as a consequence of project implementation, claims it is impossible to make any assessment beyond projecting a nebulous “rate of spread” estimate.  





The point however, is NEPA direction mandates cumulative effects assessments as a means of quantifying and analyzing effects to resources.





By limiting the cumulative effects discussion to “rate of spread” of noxious weeds, the agency is (at best) analyzing effects to weeds… not effects to resources.





We do not learn, or gain a clear picture, for example, how the cumulative effects of invasive weed incursion will impact forage resources for wildlife, affect sediment inputs, soil productivity relative to erosion, biodiversity and impacts to native plant communities,  how fire risks will be exacerbated, or peak flows enhanced, how weeds will affect wildlife displacement or alter habitat, affect recreation opportunities, or threaten native biodiversity.  





The FEIS admits weed incursions will spread and have these detrimental impacts, but the cumulative effects discussion tells us nothing about what the cumulative impact of  weed incursion will have ON RESOURCES…in any meaningful, significant manner.





Instead, the agency throws up its hands, essentially shelving its responsibility under the National Environmental Policy Act, and claims inability to act because no one else has handed them the tools to do the job.   This, despite the Weed Board’s  assertion that quantification and assessment tools are available (or can be adapted) as a means of effecting a meaningful assessment of project impacts to public resources.





Consequently, appellants maintain the FEIS and ROD fail to meet legal obligations as stipulated by NEPA, the Colville Forest Plan, and Executive Order No. 13112.











GRAZING (AND FIRE RISKS):





Grazing effects in this Analysis Area have been severe and consequential.  The FEIS, ROD, CA, BO, BA all testify to the detrimental impacts attributable to cattle grazing.  





Grazing impacts to the LeClerc watershed and to bull trout are referenced repeatedly yet the only discussion in the FEIS about how to address the grazing problems in this Analysis Area are cursory and essentially ignore the very significant ecological problem cattle grazing presents to watershed health, bull trout, wetlands, noxious weed encroachment, fire risks and riparian vegetation.





The destructive effects of cattle grazing are mentioned on (at least) 17 pages of the FEIS, 6 pages of the BO, and 7 pages of the BA for bull trout yet grazing is mentioned in the CA only in reference to “monitoring” and vague allusions to impeding access enhanced as a result of road building and logging.





Based on the government’s own assessments, grazing is directly responsible for degradation of riparian areas, introduction of sediment, destabilization of stream banks, destruction of riparian vegetation, increased water temperatures, and reduction in pool frequency and quality.  (pages 101,139, 141, 142, 191, 192,193,197,209, 219, 220, 222, 228, 245, 246 FEIS), (pages 13, 15, 16, 19, 20, 13, 24, BA, bull trout), (pages 7, 47,48, 53, 56,73, BO)





Despite the admission of significant existing impacts and the admission of significantly enhanced cattle access as a result of project implementation and consequent enhanced degradation of habitat and watershed values, the CA proposed to “monitor” cattle impacts and “restrict access” by building drift fences, gates and constructing “slash barriers.”  





Given that the Forest Service’s grazing discussion is remarkably cursory, the agency’s sanguinity in the prospects for controlling the cattle problem in this drainage is truly remarkable.  





Nevertheless, the agency’s cumulative effects discussion completely neglects to consider the impacts associated with cattle grazing relative to enhanced fire risks, noxious weed spread, impacts to wildlife forage, or impacts to wetlands.








The FEIS and CA discuss the employment of “slash barriers” as a means of restricting cattle access to sensitive areas yet nowhere do we see any discussion of the significant fire risk these slash piles present.





We do not see any discussion of enhanced invasive plant spread consequent to greater cattle access despite voluminous literature attributing noxious weed encroachment to cattle grazing.





Finally, we do not see any discussion of impacts from cattle on wetlands. (See …Effects to Specially Designated Lands, FEIS, page 248.)








OLD GROWTH RESOURCES:








  In analyzing the cumulative effects of  road building to old growth resources, the agency determined in the FEIS that “About 0.6 acres of old growth habitat (designated MA1) on National Forest System lands would be lost by the proposed road construction of Road 1934080 in Alternatives B and C.  An additional 4.9 acres may be subject to edge effect along the newly constructed road.  The new road (Road 1934080) would be constructed through the northwest corner of an old-growth management unit (Section 6).” (Page 212, FEIS)





Appellants submit (attachment G)  from the Analysis File (un-numbered) the following document written by Kim A. Di Rienz, the Sullivan Lake Ranger District’s Resource Forester, dated April 21, 2000.  





In this document, Ms. Di Rienz states…”The original report prepared for this project stated a 0.2 mile segment of new road construction, proposed under Alternatives B and C, could have an edge effect for up to 100 feet on either side of the road corridor.  Additional literature searches have indicated that the edge effect of a road may be experienced for 160 meters (525 feet) or more (Lehmkuhl and Ruggiero 1991).  The reference to the edge effect of this road segment should be modified to indicate that an additional 25 acres (rather than the 4.9 originally stated) may experience an edge effect.”  (emphasis added)





Despite solid scientific information indicating that the Forest Service’s old growth impact assessment was incorrect, the agency chose to omit this very significant information from the FEIS and retained the erroneous 4.9 acre figure thus minimizing the impacts to old growth by over a factor of 5. 





Consequently, the agency was able to maintain that loss of old growth resources was minimal.  





Clearly, the Forest Service had an obligation to properly assess the impacts to the public’s old growth resource and include this information in the FEIS yet the agency chose to ignore its own specialist and suppressed critical information that would have greatly expanded the scale of detrimental impacts to old growth that would ensue as a result of project implementation.











NOTE:  Appellants hereby incorporate into this Appeal, by this reference, all material comments and contents of the documents attached hereto.




















REQUEST FOR RELIEF:





For the reasons stated above, the Chief of the Forest Service should remand the FEIS and ROD to Forester Forsgren, who should:





Deny access as a provision of the ANILCA.





Withdraw any further decision until an accurate cumulative effects analysis is accomplished and a Biological Opinion is developed which indicates ESA listed species will be protected as well as other public resources i.e. grizzly bears, caribou, Canada lynx, bull trout, old growth.  Significant problems in the area such as noxious weeds, watershed degradation, and grazing impacts must be adequately addressed.





Deny the cost-share road agreement and assess costs for any eventual appropriation of public assets.





Devise a Range of Alternatives in compliance to clear direction from NEPA.





Until the above are accomplished, this project should be stayed in its entirety.





Implementation of this project without the above conditions violates the Forest Service’s obligations under NEPA, the ESA, NFMA, and the CWA. 








For the Appellants,














Mark Sprengel, Forest Programs Director


Selkirk Conservation Alliance
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