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				NOTICE OF APPEAL





	On March 6, 1998, Forest Supervisor Bob Vaught, Colville National Forest, issued a Decision Notice ("DN"), Environmental Assessment ("EA"), and Finding of No Significant Impact ("FONSI") choosing Alternative B of the Stimson Cost Share Roads Project EA.





	Notice is hereby given pursuant to 36 C.F.R. 215 et seq. that The Lands Council ("TLC"), 517 S. Division, Spokane,  WA 99202, (509) 775�2590, Kettle Range Conservation ("KRCG"), PO BOX 150, Republic WA 99166, (509) 775�3454,  Alliance For the Wild Rockies ("AWR"), Box 8731, Missoula, MT., 59807, 406�721�5420,  Selkirk Priest Lake Association ("SPBA"), Box 1809, Priest River, ID, 83856, (208) 448�2971, and Pend Oreille Environmental Team ("POET"), 2061 Deer Valley Rd., Newport, WA 99156 appeal the DN, EA and FONSI for the Stimson Cost Share Roads Project.  The Appellants believe that Supervisor Vaught's EA, DN and FONSI are in error and not in accordance with the legal requirements of the National Environmental Policy Act ("NEPA"), 42 U.S.C.4321 et seq, and its implementing regulations, the National Forest Management Act ("NFMA") 16 U.S.C. 1600 et seq, and its implementing regulations, the Administrative Procedures Act ("APA"), 5 U.S.C. Sec. 706, the Endangered Species Act ("ESA"), 16 U.S.C. sec. 1531 et seq. and its implementing regulations, the Clean Water Act ("CWA"), 33 U.S.C. 1251 et seq. and its implementing regulations, Managing Competing and Unwanted Vegetation, FEIS, Record of Decision and Mediated Agreement for the Colville Forest Plan (LRMP) and the Forest Service Manual (FSM).





	As a result of the Decision, the Appellants are directly and significantly affected.  Members use the project vicinity and surrounding area for berry picking, hiking, fishing, wildlife observation, camping and picnicking.  These members know that cumulatively, fisheries and wildlife depend on the Forest Service maintaining watersheds and habitat in a healthy, natural condition.  Members also concerned that our heritage of wildlife, including the threatened, endangered, and sensitive species that will be impacted by the project in this area, will diminish and not be protected as required by the Endangered Species Act.





	The appellants contend that Alternative B, if implemented will have dire consequences for several threatened and endangered species that are known to inhabit the project area.  Endangered caribou, threatened grizzly bear, and bull trout, a candidate species are present in this area.  Lynx, a sensitive species, and endangered gray wolf sightings indicate these species also use the project area.  Yet the Forest Service has signed a Decision that would facilitate dozens of miles of new roads, creek crossings, riparian logging, loss of old growth, increased poaching, degradation of streams, and clearcut logging in the LeClerc Grizzly Bear Management Unit and the Molybdenite Caribou Management Unit, which are in the heart of the Selkirk Ecosystem Grizzly Bear Recovery Area and the Selkirk Mountains Caribou Recovery Area.  The LeClerc Creek watershed, one of only three in NE Washington confirmed to support bull trout, will be adversely impacted by canopy removal and extensive road building which includes numerous stream crossings as a result of Alternative B.  In spite of the project's high potential for adverse impacts on threatened, endangered and candidate species, Supervisor Vaught has made the decision to go forward with Alternative B and has issued a Finding of No Significant Impact for Alternative B, claiming that the project will have no significant impacts, and that therefore completing an Environmental Impact Statement for this project was not necessary.  


�



	STATEMENT OF REASONS





I. THE EA, DN AND FONSI VIOLATE NEPA AND THE APA





A. The Decision to Implement Alternative B is Premature





	FWS "Conferencing" on bull trout, required by the Endangered Species Act ("ESA") when a federal action may adversely affect a species proposed for listing, is not yet completed.  According to US Fish and Wildlife Service ("FWS") personnel a draft Biological Opinion has been issued and is in the process of being reviewed by the Forest Service and Stimson.  Conclusions reached in the Biological Opinion are likely to require, at the least, additional conservation measures in order to reduce the impacts on bull trout from the proposed actions on federal land and connected actions on Stimson land.  The Stimson Cost-Share Roads project is likely to have adverse impacts on one of the few remaining bull trout watersheds on the Colville National Forest (see below).  





	Because the Decision Notice has already been issued, the public will not have an opportunity to review and comment on the outcome of bull trout conferencing.  The fact that the project will not be implemented until conferencing is completed (DN at 6), is not sufficient to comply with NEPA 40 CFR 1500.1 (b) which requires that "environmental information is available to public officials and citizens before decisions are made...".  This requirement will not be fulfilled until the final Biological Opinion is available for review by both the decision-maker and the public.      





	Likewise, the Conservation Agreement ("CA") on which the FWS non-jeopardy opinion for grizzly bear, caribou and grey wolf is based has not been finalized.  The Conservation Agreement will not be signed until the ongoing conferencing on bull trout is completed.  The unsigned Conservation Agreement contains no mitigation measures as yet that would lower the impacts of the project on bull trout habitat.  This is likely to change since the determination in the Forest Service Biological Evaluation that Alternative B is "likely to adversely affect bull trout in LeClerc Creek." 





�
	The Forest Service cannot make an informed decision until conferencing on the bull trout is complete and the CA is finalized and signed by all parties.  By issuing the Decision Notice (DN) prior to completion of all pertinent documentation relating to the impacts of the project, the Colville National Forest has eliminated public oversight of these important items.  For these reasons Appellants contend that the DN is premature and in violation of NEPA. 








B. The Significant Impacts of Alternative B Require the Preparation of an Environmental Impact Statement.  





	Appellants contend that pursuant to NEPA, the Stimson Cost�Share project requires an environmental impact statement, as opposed to an environmental assessment. NEPA requires federal agencies to prepare a detailed environmental impact statement ("EIS") before undertaking "major Federal actions significantly affecting the quality of the human environment...." 





	The courts have determined that a decision to NOT to prepare an EIS can be overturned if that decision is determined to be (1) arbitrary and capricious, or (2) if it does not pass "reasonableness" standard.  Under the reasonableness standard, (a) the Court weighs evidence (not limited to Admin. Record) to determine whether the agency reasonably concluded that the particular project would have no significant impacts.  There are two reasons the decision to forego preparation of an EIS may be unreasonable: 





1. State of Louisiana v. Lee 758 f.2d at 1085: evidence shows that contrary to the FONSI the project may have a significant effect on the human environment.





2. Louisiana Wildlife Federation, inc. v. York, 761 f.2d 1044, 1054 (5th Cir. 1985): The agency's review was flawed in such a manner that it cannot be said whether the project may have a significant impact." at 1053.





	The rationale in the DN for preparing an EA rather than an EIS for the proposed action is based on Alternative B passing the NEPA tests of "significantly" found in NEPA Section 1508.27 (a) "Context" and (b) "Intensity".  Under (b), which refers to the severity of impact, there are ten factors that must be considered when determining whether a proposed action will have significant impacts.  The DN addresses each of the 10 points, finding in all cases that the action will have no significant impacts.  Appellants contend that in most cases these findings are in error.





	In the DN, Context is combined with Intensity in the first point, (#1) which states that "[t]his is a local action within the context and intensity of impacts identified" in the Colville Forest Plan, and that it comforms with Recovery Plans for threatened and endangered species and the Inland Native Fish Strategy ("INFISH"), based on the guidelines contained in the proposed CA. (DN at 3) 





	However, since the CA, on which the determination of no significant impact to threatened and endangered species is premised is not yet finalized, it cannot provide the basis for a determination of significance.  More importantly, in its current draft form it will not result any progress toward recovery for the species at issue, as required by Recovery Plans for those species and the ESA.








	NEPA Section 1508.27 (b)(4) is "[t]he degree to which the effects on the quality of the human environment are likely to be highly controversial."  In the DN point #4 addresses "Unique Characteristics", claiming that there are none, since the "selected alternative does not impact parklands, prime farmlands, floodplains, wild and scenic rivers, roadless areas identified in the Forest Plan, or any other unique areas." (DN at 4) 





	Clearly the proposed action, Alternative B, is not only highly controversial but will in fact impact areas that have unique characteristics.  The fact that two regional conservation organizations, AWR and TLC, and three local conservation groups, KRCG, POET and SPBA, the Kalispell Tribe and others have made extensive comments on what they percieve to be dire consequences to natural resources as a result of Alternative B should suffice as an indication that the proposed action is indeed controversial. 





	The fact that the proposed action takes place in an area designated for recovery of two listed species (grizzly bear and caribou) and supports a third (bull trout) that is soon to be listed, and will in fact result in destruction of important habitat for these and other species by, among other things, logging and roading hundreds of acres of defacto roadless area, clearly makes it "unique".       





	Section 1508.27 (b)(5) is dismissed as non-significant in the DN under point #5, which claims that the "[e]ffects [of Alternative B] are not highly uncertain and do not involve unique and unknown risks." (DN at 4)





	Appellants contend that the possible effects are highly uncertain and that the proposed action clearly involves unique and unknown risks.  The magnitude of the impacts on threatened and endangered ("T&E") species are clearly unknown.  The CA, in its current form, is a non-binding, voluntary agreement that may be terminated on short notice for any reason at the discretion of any party to it.  It is the CA on which the decision-maker bases his conclusion that the risks to T&E species "are identified and disclosed".





	Section 1508.27 (b)(6) is "[t]he degree to which the action may establish a precedent for future actions with significant effects or represents a decision in principle about a future consideration."





	In Point #6 the DN wrongly claims that the Simson Cost Share Conservation Agreement does not constitute a precedent.  In making this statement, the Forest Service references a CA "previously done in Montana", (DN at 4) which is undoubtedly the Swan Valley Conservation Agreement, claiming that it is the precedent for using Conservation Agreements in such situations.  Appellants point out that the Swan Valley CA is currently under litigation, therefore its adequacy in ameliorating the impacts of timber extraction and related activities on federal and non-federal lands in the Swan Valley on the threatened grizzly bear, is yet to be determined.  The case, Friends of the Wild Swan, et al. v. Babbit, is currently on appeal from the US District Court of Montana to the Ninth Circuit Court of Appeals.  The outcome of the litigation may result in the Stimson Cost Share CA becoming precedent-setting for "future actions with significant effects".  





	There are other reasons why the Swan Valley CA cannot be construed as a precedent.  Its scope is much larger, the state of Montana is a party to it and there are major differences between its stipulations and those in the Stimson Cost Share CA. 





	In point #7, the DN claims that 1508.27 (b)(7) can be dismissed because "related actions", i.e., planned activities on Stimson Lumber Company land have been disclosed. (Id.)  Whereas, according to (b)(7), what must be addressed is "[w]hether the action is related to other actions with individually insignificant but cumulatively significant impacts." Furthermore, (b)(7) states that "[s]ignificance exists if it is reasonable to to anticipate a cumulatively significant impact on the environment."  The decision to go forward with Alternative B will unquestionably result in cumulatively significant impacts on T&E and Candidate species.  (See discussion below regarding impacts to grizzly bear, caribou and bull trout)   





	In responding to 1508.27 (b)(9), "The degree to which the action may adversely affect an endangered or threatened species or its habitat...",  the DN states, "[e]ndangered or threatened species or its habitat are protected."  In coming to this conclusion the DN relies, among other things, on the FWS non-jeopardy opinions for grizzly bear and caribou, which again, are based on the ability of the CA to minimize impacts on grizzly and caribou habitat.  A non-jeopardy opinion does not automatically indicate that there will be no significant impacts.  In fact, as appellants will amply demonstrate, the implementation of Alternative B which includes connected activities on Stimson land will clearly have signifiant, adverse impacts on several species of concern, most notably the grizzly bear, caribou and bull trout.





	The DN states that the granting of access is not a major federal action. (DN at 3)  To the contrary, the granting of access through federal lands as proposed in Alternative B does constitute a major federal action.  Because it's primary purpose is to provide Stimson Lumber Company with access to certain sections of company land in which Stimson plans to do extensive road construction and timber extraction, the federal action is inexorably connected to major activities on Stimson land.  Clearly the effects of the decision "may be major" and are "subject to federal control and responsibilities." (40 CFR section 1508.18)    





	Based on the above, there can be no question regarding the necessity of preparing an EIS for Stimson Cost Share.  Furthermore a precedent for preparing EISs for Forest Service actions relating to access requests from private landowners has been established.  On the Flathead National Forest a Draft Environmental Impact Statement ("DEIS") was been issued for a project known as the "Fatty Piper Access Project" Flathead on April 6, 1998.  The DEIS has been sent out for public review.  An EIS is also in progress for the "Hemlock Point ANILCA Access Easement" on the Flathead NF.





C. THE STIMSON COST SHARE EA AND DN VIOLATE NEPA BY FAILING TO CONSIDER AN ADEQUATE RANGE OF ALTERNATIVES.





	NEPA (40 CFR 1502.14) states that environmental assessments should "Rigorously explore and objectively evaluate all reasonable alternatives...". Similarly, case law states that NEPA documents shall be rendered "inadequate by the existence of a viable but unexamined alternative." Methow Valley Citizens Council v. Regional Forester 833 F.2d 810, 815 (9th Cir. 1987)





	The Forest Service has provided but one alternative for the proposed Stimson Cost� Share project: Alternative B.  Even the " No Action Alternative" is not a viable or reasonable alternative in the Stimson Cost�Share Project, according to the Forest Service, because to choose "no action" would violate the law (ANILCA).





	In the February 1998 edition of the Environmental Assessment ("EA"), on page lll�21, it states that the "No Action Alternative" (Alt. A) is not really an alternative as... "implementation of this alternative would be a violation of ANILCA."  Since the Forest Service maintains that the agency must follow the requirements of ANILCA, it follows that "no action" is not a possible choice.  The Forest Service presents us with a fait accompli...alternative B is the only choice; there is no other alternative, not even "no action."





	Appellants contend, and can demonstrate, that the Forest Service has arbitrarily, and in violation of NEPA, dismissed several viable alternatives to the "preferred" alternative B.





1. Alternatives to Access in Stimson Sections not Considered. 





	In the EA on page lll�21, the Forest Service states that the "roads proposed by Stimson Lumber Company under Alternative B have been reviewed to determine whether or not they are consistent with Forest Service transportation plans."  The EA then mentions the Hungry Mountain Tranportation Plan ("TP") prepared in 1980, the Mineral TP (1984), and the White Man and Mineral Project TP (1992).  (Only the 1984 Mineral TP shows the proposed Stimson Cost�Share roads.)





	More to the point, the Mineral TP shows numerous possible roads accessing the Stimson sections, particularly sections 1, 35, and 3. During scoping, we pointed out to the Forest Service that the one quarter mile adjoining boundary between sections I and 35, for instance, allows Stimson to access section 35 through their section 1 thus eliminating the need for multiple access roads through public land.





	Documents in the Analysis File substantiate our contention.  Plum Creek Timber Corporation, from whom Stimson purchased the land, was a partner with the Forest Service in the formation of the above mentioned transportation plans, originally proposed to do precisely this.  Maps and documents in the Mineral transportation plan and in the Analysis File demonstrate this. (See "Exhibit 2", p. 781 of the Stimson Cost Share Project Analysis File, attached hereto as Exhibit 1)





	This route would eliminate the need for a road through public land in section 2 or,alternatively, the proposed road through the MA 1 (Old Growth) in section 6.





	The Forest Service states that the multiple proposed roads are necessary in order to give Stimson "reasonable" use of their property. The Forest Service goes on to state that these multiple access roads are necessary because "steep terrain prevents Stimson from accessing the west half of section 35 from the east side of the section."  The documents however show that this is not necessarily a true statement.





	Exhibit 2 at page 781, and other maps and documents in the Analysis File show conclusively that Alternate routes are possible and should have been presented as alternatives in the Environmental Assessment. As it states in notes on the above mentioned document, "Accessing the west side of this saddle (in section 35) would necessitate grading down at 10 to 12% to avoid National Forest land with switchbacks."





	Mark Sprengel, in a personal conversation with Colville National Forest Road Development Engineer Bruce Bailey, on April 9, 1998, was told that 10 to 12% was "well within the capabilities of log trucks. " In fact, Mr. Bailey stated "I think (OSHA regulations) permit up to 24% grades."  Furthermore, a letter to Dwight Opp, Plum Creek Timber Company from the Forest Service, indicates that roads on 18% grades are feasible for hauling logs. (See page 772 of the Analysis File, attached hereto as Exhibit 2) 





	The Forest Service not only failed to consider this route out of deference to the desires of Stimson Lumber Company, but failed to adequately consider any other alternatives to the proposed alternative B.  The EA states "other [road] alternatives were considered" but fails to say what they were or, precisely and specifically, why they were dismissed from further analysis.  A cursory dismissal of proven viable alternatives is a clear violation of NEPA, as is a failure to provide more than one alternative to any proposed action.





a. Access via Helicopter





	Access via helicopter falls under "Alternatives Considered but Dropped from Further Analysis". (EA at II-1)  The rationale for dropping it is that "it is not the means of access generally used by other landowners in the area to access property for a similar proposed use and the private landowner (Stimson) did not plan to use helicopter." (Id.)  This is the sum total of discussion regarding helicopter access as a viable alternative.  





	For many currently proposed Forest Service projects in sensitive areas, helicopter logging has been determined to be economically feasible, and is selected as an alternative in order to minimize environmental consequences.  Based on the available documentation for this project, the economic feasibility of helicopter logging in Stimson sections where new road construction is planned was never investigated.  





	It should have been considered in the Stimson Cost Share EA to avoid road construction in sensitive areas and defacto roadless areas that provide security for threatened and endangered species in the LeClerc Grizzly Bear Management Unit ("GBMU").  According to the US Fish and Wildlife's biological opinion: "Within the caribou recovery zone, avoid or minimize construction of new roads. Obliterate existing roads and/or consider helicopter logging." (FWS BO at 40)  There are nine company-owned sections of land in the Molybdenite Caribou Management Unit in which Stimson plans to build roads and/or log. The existing high road densities in LeClerc GBMU have already reduced security and are a limiting factor in grizzly bear habitat  (see below) as well.  





	In a situation where habitat for three threatened or endangered species (grizzly bear, caribou, wolf) and a fourth (bull trout), proposed for listing is jeopardized, a combination of helicopter and road access would quite likely be'"reasonable" for the following reasons:





* Highly unstable slopes prone to mass failure and erosion exist due to road building (see Stimson Cost Share EA, pages lll�23 and 24 and prior).





* By the agency's own admission, streams and fisheries are, in virtually every category, extremely degraded and at risk of, or not properly functioning. (See Stimson Cost Share Road Project Addendum Number 3, for the Biological Evaluation for the Proposed Bull Trout and the water quality and fisheries discussion in the Project EA.)





* Existing road densities are already extremely high and are severely impacting streams, fisheries, and soils, as well as exacerbating the spread of noxious weeds and jeopardizing the viability of threatened and endangered species.





b. Land Exchange Alternative  





	Exploring a land exchange as a possible alternative is mentioned briefly in the EA in a response to a scoping comment.  The Forest Service response states that land exchanges have been examined, but other landowners have not been interested in the parcels the Forest Service have to offer or have not been in a position to defer their land management for the length of time it takes to fully execute an exchange.  Clearly a land exchange alternative has not been diligently pursued by the Forest Service.











	Furthermore, the Colville Forest Plan ("LRMP") (at 4�28) gives direction to consolidate National Forest System land ownership by acquiring and granting rights�of�way which insure access to and protection of National Forest System land.  The Colville National Forest has arbitrarily chosen to ignore this direction and seek only to provide access.  An exchange or purchase would provide an opportunity to consolidate National Forest System Lands in watersheds known to support bull trout, in an important Grizzly Bear Management Unit, and in the only area in the lower 48 states where caribou exist.  A purchase or land exchange is consistent with Colville LRMP goals for protection of wildlife, including TES species, protection of bull trout and bull trout habitat, and protection of old growth dependent wildlife habitat and stream corridors.  Seeking to exchange or purchase the private land is a reasonable alternative that should have been rigorously pursued, considering the unavoidable impacts of Stimson's activities on their sections of land on wildlife species. 	Finally, a land exchange apparently was an alternative when Plum Creek was working with the Forest Service on a cost�share agreement. (Scott Hall, Kalispel Tribe, pers. comm.)





	The only reference to an exchange in the EA is that it was not considered because Plum Creek owns the mineral rights.  Two issues are pertinent.  One, the Forest Service could attempt to obtain the mineral rights, but chose not to explore this option.  Two, the 1865 Railroad Land Grant clearly does not allow the railroads to obtain mineralized land, hence they have no legal ability to own the mineral rights.  If the Northern Pacific Railroad is claiming they retain mineral rights they fraudulently retained the lands in the beginning.   





c. Purchase of Stimson Lands





	Moreover, condemnation action and/or outright purchase of affected lands in an area which the Forest Service admits is of critical biological importance should have been considered as a "reasonable" alternative if land trades were not agreeable or possible.  Land and Water Conservation Fund (LWCF) money is available for areas such as this critical habitat.  With the imminent listing of the bull trout, the project area will contain three threatened or endangered species, it is logical that obtaining these sections would be a high priority for LWCF selection.





	An additional issue is that the land that Stimson purchased from Plum Creek never belonged Plum Creek Timber Co.  In effect, the Forest Service is providing access to land to which the other party does not legally own.  As evidence we reference the substantive discussion in  Railroads and Clearcuts, by George Draffan.





	NEPA clearly and unequivacably states that the EA must include a substantial evaluation of all reasonable alternatives. Reasonable alternatives other than the proposed alternative B do exist. They include alternative road locations, alternative access methods, and alternatives to implementation of the project itself.  None of these alternatives were adequately considered.  Consequently, the Stimson Cost Share Environmental Assessment and Decision Notice are in violation of NEPA 40 CFR 1502.14.





D. The Cumulative Effects Analysis is Inadequate





	NEPA requires the Forest Service to analyze, disclose and consider the cumulative impacts of activities that will ensue on private land when allowing access across federal land by private inholders.  While NEPA provides no jurisdiction over whether private property owners chose to develop their land, it clearly requires the Forest Service to address the impacts resulting from such development activities if they are connected to a federal action.  Alternative B has the singular purpose of providing access across federal lands to Stimson's lands in order for Stimson to conduct logging operations there.  Since the federal action of allowing access will lead directly to logging and road building, they are "connected" actions as defined by NEPA regulations (1508.25). (See Save the Yaak v. Block, 840 F.2d 714 (9th Cir. 1988)





	Furthermore, NEPA regulations (1508.7) define cumulative impact as "the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes such other actions." (Emphasis added)  Therefore, the cumulative impacts of all foreseeable road building and logging on Stimson land in must be evaluated in the project documentation.  Contrary to this clear direction from NEPA, the EA only addresses the cumulative effects of the activities in the parcels that will be entered as a direct result of the current access request.  The analysis is limited to the 3 year period immediately following the granting of access and the few sections of land that are directly tied to this access request, whereas Stimson has definite plans for logging and road construction in numerous other sections in the LeClerc GBMU beyond the initial 3 year period.  





	The DN  states that the various cumulative effects analyses of Related Actions looked at 21.7 miles of roads and 2000 acres of harvest on Stimson land. (DN at 4)  Whereas Stimson's longterm (5 - 10 years) plans will entail over 50 miles of road construction and harvest of 5000 acres.  There is frequent reference throughout the documentation for this project alluding to Stimson's larger long term logging plans. 





	Stimson's schedule of future harvest in the project area is Appendix B to the June 20, 1997 U.S. Fish and Wildlife Service Biological Opinion for the LeClerc Roads Project/Stimson Lumber Company Conservation Agreement. (Attached hereto as Exhibit 3)  The "Proposed Schedule of Stimson Harvest in the LeClerc BMU" discloses Stimson's plans to enter 29 sections of their land between 1995 and 2000.  The majority of the entries listed in Appendix B are not directly tied to the current access granted under Alternative B.  Since Stimson has disclosed their intentions and plan by virtue of an actual schedule of harvest activities, all the entries in Appendix B are reasonably foreseeable and should have been included in the cumulative effects analysis.  By failing to include all foreseeable actions in the cumulative effects analysis, the Forest Service has failed to take the requisite "hard look" required by NEPA.





	The use of a three year period for the boundaries of the impacts, such as roadbuilding in the analysis area,  leaves out substantial cumulative effects that will occur into the foreseeable future.  For example, the EA and DN fail to consider the cumulative impacts of the steady increase in road density and degradation of grizzly bear core habitat that will result from Stimson's plans to log and build roads in sections of their land throughout the GBMU. 





	Narrowing the temporal and spatial scope of an analysis when clear evidence exists of additional, foreseeable actions, is arbitrary and in violation of NEPA.   





	Appellants contend that the cumulative effects analysis requirements of NEPA require consideration of all effects within the GBMU, including the construction of 30 additional miles of roads and harvest of approximately 3000 additional acres.  Regulations also clearly indicates that where a cumulative impact is involved, the question as to whether the environmental impact of the related action must be considered does not turn on whether that action is federal or non�federal in nature. (40 CFR section 1508.7)





III. ESA AND APA VIOLATIONS





A. The DN, CA, and BO Violate Section 7 (1)(a) of the ESA.	





	The Endangered Species Act ("ESA") imposes an affirmative duty on federal agencies to conserve threatened and endangered species.  Pyramid Lake Piute Tribe v. United States Department of Navy, 898 F.2d 1410, 1416-17 (9th Cir. 1990).  An agency's actions in carrying out its duties under the ESA is reviewed pursuant to the arbitrary and capricious standard of the Administrative Procedures Act ("APA") Pyramid Lake, 898 F.2d at 1414; Stop H-3 Ass'n v. Dole, 740 F.2d 1442, 1459 (1984).  The agency must show that it considered the relevant factors and "articulated a rational connection between the facts found and the choice made."  Pyramid Lake, 898 F.2d at 1414.  Thus federal agencies have a duty under Section 7 of the ESA to conserve listed species.  This duty requires that actions at the federal level provide positive benefits to listed species.  No where in the supporting documents is there evidence that any aspect of the proposed action, Alternative B, will provide tangible benefits to listed species.  Instead, as appellants will demonstrate, the impacts of the proposed and connected actions will move listed species closer to extinction. 





	The DN states that the "decision to implement Alternative B, follows the U.S. Fish and Wildlife Service's ("FWS's") recommendations under the Endagered Species Act while providing reasonable access to a private landowner."  In the sentence following the decision maker admits that "there are impacts on the listed and proposed for listing species as a result of the connected action of expected timber management activities on Stimson's private land."  (DN at 2)





	The Forest Service relies on the non-jeopardy conclusions for listed species in the FWS Biological Opinion as the basis for the decision to implement Alternative B.  The FWS in turn relies on the Stimson Cost Share Conservation Agreement ("CA") between the Forest Service, Stimson and the FWS to arrive at a non-jeopardy finding for grizzly bear, caribou and gray wolf.  Appellants contend that the non-jeopardy finding is arbitrary and capricious due to numerous deficiencies in the BO and CA and that there is no rational connection between the facts presented in the BO and its non-jeopardy conclusion.  It follows that the Forest Service decision to implement Alternative B is arbitrary and capricious.  Appellants contend that the proposed and connected actions will result in an excessive "taking" and that the federal agencies are therefore negligent in their duty to conserve listed species.   





	On June 20, 1997 the U.S. Fish and Wildlife Service issued the non-jeopardy Biological Opinion ("BO") for the Stimson Cost Share Roads Project proposed by the Sullivan Lake Ranger District on the Colville National Forest.  The Forest Service's proposed action and the connected actions on Stimson's private land will impact habitat in the LeClerc Grizzly Bear Management Unit ("LeClerc GBMU") and the Molybdenite Caribou Management Unit ("Molybdenite CMU").  





	Section 9 of the ESA prohibits the "taking" of listed species.  "Taking" is defined, among other things, as "harassing" or "harming", which have been further defined as actions that create the likelihood of significantly disrupting normal behavior patterns, including but not limited to breeding, feeding, or sheltering.  "Taking" also includes significant habitat modification or degradation that results in death or injury to listed species by significantly impairing behavioral patterns, including breeding, feeding or sheltering.  BO at 35. The FWS relies on the CA to minimize the increase in take that will undoubtedly occur as a result of the proposed action. 





	Appellants will demonstrate that the conservation measures contained in the Stimson CA will not reduce the excessive level of "take" that will result directly and indirectly from the proposed action to an acceptable level. 





Grizzly Bear





1. The Environmental Baseline: Conditions in the Selkirk Grizzly Bear Recovery Area and the LeClerc GBMU Constitute a Jeopardy Situation for the Grizzly Bear. 





	The Grizzly Bear Recovery Plan (USFWS 1993) specifies targets for BMU occupancy by females with young and allowable levels of human caused mortalities that will ensure recovery.  According to the BO "the numbers of grizzly bears in the Selkirk Ecosystem ("SE") are so low [that] the mortality goal is zero known human-caused mortalities."  BO at 13.  Clearly the Selkirk population cannot afford to lose even one bear.  The BO confirms that the Selkirk and the adjacent Cabinet-Yaak Ecosystems "are not approaching their recovery goals" and that "[t]he present grizzly bear population in the Selkirk Ecosystem is far below levels necessary for viability."  (Id.)  Emphasis added. 





	Grizzly bear mortality is high in the SE.  There have been 18 known human-caused mortalities since 1983.  Fifteen of the 18 mortalities (77%) were related to roads.  The total known minimum population is 26-36 bears in the entire SE. (BO at 14)  Given the high mortality rate and small population, any increase in the level of "take" in the Selkirk Recovery Area will surely jeopardize the continued existence of the tiny SE grizzly population.





	Data gathered in grizzly bear research in the South Fork of the Flathead River in the Northern Continental Divide Ecosytem Grizzly Bear Recovery Area ("NCDE") shows that grizzly bears avoid areas where open road density of more than 1 mile/square mile is exceeded.  Grizzly bear use also declined in areas where the total road density exceeds 2 miles/square mile in a certain percentage of a GBMU.  The research also led to the conclusion that maintaining a certain percentage of female home range as "core" area is necessary in order for grizzly bear recovery to take place.  Based on the conclusions of the S.F. Flathead research the Interagency Grizzly Bear Committee ("IGBC") has directed IGBC sub-committees for each Grizzly Bear Recovery Area to establish open and total road density standards and a standard establishing the minimum amount of core. (See BO at 17, 18 and 19) 





	A research project similar to the S.F.Flathead study was initiated in the Cabinet Yaak/Selkirk Ecosystm recovery areas at the direction of the Selkirk/Cabinet Yaak Ecosytems ("SCYE") subcommittee in order to develop alternatives for access thresholds in the SCYE.�  The data gathered in the SCYE research indicates that the trends, i.e., avoidance of areas with high road densities and greater than expected use of roadless (core) areas by bears, established in the S.F.Flathead Study apply to the SCYE as well. (See BO at 18,19) 





	The IGBC definition of "core" includes: 1) no motorized use of road or trails during the non-denning period; 2) roads within core must be permanently and effectively closed; 3) no roads or trails that receive high intensity, non-motorized use are


allowed; 4) core area is a minimum of .3 mile from any open road or motorized trail; 5) Core areas should contain all seasonal habitats; 6) core areas should remain in place for at least ten years.  IGBC Taskforce Report on Grizzly Bear/ Motorized Access Management, 1994.  





	Requirements regarding the minimum percent core and maximum percent ORD and TRD allowable in a GBMU have been established for the NCDE and are in the process of being developed for the Selkirk and Cabinet-Yaak Recovery Areas.  The core area standard for the NCDE is 68 percent, as established by Amendment 19 of the Flathead Forest Plan.  The CYSE subcommittee has tentatively proposed a standard for minimum core for the CYE/SE recovery areas.  The draft minimum core area requirement is 55 percent core per GBMU.  Based on this draft standard the amount of viable core area currently available in the Leclerc GBMU is woefully inadequate.  The total existing available core areas >2500 acres equals only 27% of the GBMU. (Table 2, BO at 20)�  





	Table 2 indicates that of the four GBMUs analyzed for open road densities ("ORD"), total road density ("TRD") and percent core in the Selkirk Recovery Area, the LeClerc BMU has the least core and the highest ORD and TRD percentages.  The existing Open and Total Road Densities in the LeClerc GBMU are substantially higher than the averages (proposed thresholds) in the CYSE.  Forty-four percent of the LeClerc GBMU has an ORD >1 mi/sqmi., whereas the average for the CYSE is 33%  Currently 62% of the LeClerc GBMU has a TRD >2mi/sqmi., whereas the average percent of TRD >2 mi/sqmi in the SCYE is 26%.  





	Due to the miniscule amount of core habitat and extremely high road densities in the LeClerc GBMU, excessive "take" is already occuring.  Furthermore it is likely that not one of the GBMUs in the Selkirk Ecosystem (with the possible exception of Long-Smith) meets the draft criteria for access management.  This combined with the high mortality rate in the SE unquestionably has resulted in an ongoing jeopardy situation for the few grizzlies that inhabit the Selkirk Recovery Area.  The FWS wrongly relies on assumptions about conditions in other GBMUs to justify allowing habitat in the LeClerc GBMU to deteriorate further. 





2. The Effects of the Proposed Action on the Grizzly Bear





	The proposed action will increase the level of take in the LeClerc GBMU due to the loss of grizzly bear core area and increased road densities.  The pre-access percent core >2500 acres is 27% of the GBMU.  The proposed action will result in a loss of about 5000 acres of core, leaving only 20.1% percent of the GBMU or 15,703 acres in core.  (BO at 29)





	Stimson is planning to build about 21 miles of road in the next 3 years and an additional 30 miles of road within ten years in the course of logging its lands in the LeClerc GBMU.  The short term increase in open road density during the years when logging is active and the long term increase in total road density will increase the risk of mortality for the bear.  The percent of the LeClerc GBMU with a TRD >2 mi/sqmi will expand to 68% as a result of the proposed action.  (BO at 31)  This increase in total road density in the LeClerc GBMU will clearly increase the level of take. 





	Appendix B to the BO, the Proposed Schedule of Stimson Harvest in the LeClerc BMU (Exhibit 3) and Figures 5 and 6, a maps of pre and Post-Access Core, provided by Plum Creek Timber Co., (Attached hereto as Exhibits 4 and 5) reveal the true magnitude of Stimson's extensive harvest plans.  All in all Stimson plans to build roads and/or log from existing roads in 28 sections of land within the LeClerc GBMU.  Nine of the sections to be entered are in the Caribou Management Unit.  Six of the sections are roadless or partially roadless.  The roadless sections and portions of sections currently qualify as core area.  As a result of Stimson's extensive plans for new road construction, a large portion of existing core area on Stimson land and adjacent Forest Service land will be eliminated.    





	According to Rick Mace�, who reviewed the project proposal:





	The core areas in the LeClerc GBMU are quite small, are at high elevations and are insufficient to retain female grizzly bears in entirety.  Females would have to rely seasonally on habitats with very high total road densities. Although an adult female may survive in the LeClerc BMU, the survival probability of her inexperienced young would likely be low.  (BO at 21)





	The 5000 acres of Stimson land to be roaded and logged are "spring range" (below 5000 feet) according to Attachment C.  This spring range will no longer be available for grizzly bear use since bears will avoid the area during and after its development.  According to Chris Servheen, FWS Grizzly Bear Coordinator, spring use areas are the most critical and limiting habitats for grizzly bear survival. (BO at 21)





	Citing numerous scientific research papers, the BO discusses at length the detrimental effects of roads on bears.  These effects include mortality risk and direct mortality due to human access, decrease in usable habitat due to bear avoidance of roads, and habituation of bears due to ongoing contact with human activities.  The fact that closed as well as open roads are detrimental to grizzly bears is also discussed, as well as the ineffectiveness of road closures in the SE generally and in the LeClerc GBMU in particular.  





	Given the overwhelming evidence that a jeopardy situation already exists for the SE grizzly population and that it will be exacerbated by the proposed action, the BO's conclusion that "the project, as proposed, is not likely to jeopardize the continued existence of the grizzly bear" is clearly arbitrary and capricious.  (BO at 34)  In arriving at the conclusion that "habitat in the BMU would be managed within acceptable levels of taking" (BO at 34), the FWS relies on the mitigation promised in the non-binding Conservation Agreement between the Forest Service, the FWS and Stimson Lumber.  The argument that the mitigation provided by the CA and future consultation will outweigh the detrimental effects of the proposed action is unconvincing. 





3. A Draft Jeopardy Opinion was Originally Issued for the Proposed Project 





	When Plum Creek made the original request for access to these same private lands which have since been sold to Stimson, the Forest Service initiated consultation with the FWS, having determined that the project was likely to adversely affect the grizzly bear.  That consultation resulted in a draft Biological Opinion, dated 9/24/93 ("Draft BO"), which concluded that "the proposed projects are likely to jeopardize the continued existence of the grizzly bear." (Draft BO at 3)  The Draft BO also provided a Reasonable and Prudent Alternative.  Having stated that the following "reasonable and prudent measures are mandatory in order to avoid a jeopardy determination and to implement the proposed action," the Draft BO describes the required reasonable and prudent measures:





	Close and obliterate open roads in the LeClerc GBMU in order to meet 70% security habitat during all years of project activity. This would require close coordination between the private landowners and the Forest Service to address zones of influence from each years activities on private land.





	The private landowners must monitor their administrative use on closed roads.  Total administrative by motorized vehicles (on private land) shall be restricted to one or two periods between April 1 and November 15 that together shall not exceed 14 days.


	


	The Forest Service shall write the cost-share agreement so that if reinitiation of consultation is necessary, irreversible or irretretrivable commitments od resources can be avoided during the consultation period (50 CFR 402.09) (Draft BO at 17,18)





	The current final BO and the CA on which the FWS relies to reduce "taking" fails to include these stipulations which were previously determined to be required to avoid a jeopardy determination for grizzly bear.  Stipulations contained in the CA will not result in meeting the 70% security requirement in the GBMU and there are no restictions imposed on Stimson administrative use activities.  The basis for the jeopardy determination in the Draft BO remains virtually unchanged.  The degraded conditions in the environmental baseline for grizzly bear have not improved since the Draft BO was written and the projected road construction and harvest plans on Stimson lands are no less extensive.  





	Appellants demonstate in the discussion below that the CA does not provide adequate mitigation to avoid jeopardy to the SE grizzly bear population.


 


4. The Conservation Agreement does not provide assurance that taking will be substantially reduced





	Some of the more concrete mitigation measures provided by the CA include: 





1. Limits open road densities to 1 mi/sqmi. on private and federal land.  (CA at 3(a)(i))   


2. Limits on logging in Spring Range during the Spring Period. (CA at 3(b)(i))


3. Limits major activities (cut and haul only) in winter logging Areas (WLAs) on Stimson land during non-denning seasons.  The Forest Service will manage certain areas as Effective Security Areas. The WLAs and Effective Security Areas will be in place for three years.  (CA at 3(b)(ii))


4. Limits construction of roads in Preferred Habitats, i.e., high elevation berry fields and riparian areas. (CA at 3(c)(i))


5. Visual Screening will be left between roads and Even Age Cutting Units.  (CA at 3(c)(ii))


6. "To the extent feasible", all ownerships will manage their lands so that 40 percent cover is maintained.  (CA at 3(d)(i))





	The following is our response to these six mitigation measures provided by the CA:





	1. Given the acknowledged ineffectiveness of road closures, the limits on open road densities will not actually increase the level of security attributed to road closures.  More importantly, since the Agreement does not limit total road densities on Stimson land the high TRD due to new road construction is likely to eliminate bear use of the currently unroaded habitat, making the ORD limits meaningless.     





	2. The limits on logging in Spring Range during the Spring Period pertain only to actual logging and hauling.  All other activities associated with logging are allowed.  Therefore security in Spring Range during the Spring Period is likely to be compromised.  This meager mitigation will not result in a substantially more secure area of low elevation Spring habitat as claimed by the BO. (BO at 34)





	3. Likewise the limits on major activities (cut and haul) in winter logging Areas (WLAs) during non-denning seasons do not eliminate a potentially high level of human activity in these areas during the restricted season.  Numerous activities associated with logging are allowed in the WLAs, including spur road construction from August through October.  Therefore access will not be significantly minimized in the WLAs as claimed by the BO.  (BO at 34) 





	Furthermore, according to Attachment A of the CA, the Stimson sections designated as WLAs are already roaded and presumably logged.  The unroaded Stimson sections (sections 1, 2, 19 and 35) that will be roaded and logged are not designated as WLAs inspite of the fact that they are in "spring" range (below 5000').  (See Attachment C to the CA)  Thus Stimson has agreed to limit logging in the summer season only in sections that they have already roaded and logged.  This mitigation measure does not buy additional security for the bear in the sections of existing core that are primarily targeted for logging.





	The Effective Security areas designated by the Forest Service are areas with closed roads that can be accessed for administrative use.  For the most part they are adjacent to existing core areas.  (BO at 6)  They will not however, increase the size of existing core, since administrative use is allowed and they will remain in place for three rather than ten years.  The administrative use actually precludes their effectiveness as secure areas according to the FWS.  The FWS has determined that "a closed road with administrative use would likely have the same impact as an open road."  (BO at 28)





	In the course of crafting conservation measures that are construed to offset the impacts of the proposed action, the Forest Service, like Stimson, has agreed to very few restrictions on future activities on federal land in the LeClerc GBMU.  Clause 3(b)(iv) of the CA allows the Forest Service to: 





	"take actions that may increase total road density or decrease Core, so long as offsetting actions are taken...such that the effect after giving effect to both actions is that there is no net change to road density or Core."  








	This policy, along with the fact that the Effective Security Areas are only in place for three years, is an indication of the unwillingness on the part of the Forest Service to limit activities in order to maintain or improve habitat or security conditions for the bear and/or promote recovery.  Furthermore, the net increase in road densities and net reduction of core that will occur due to activities on private land will not be offset.  Given the direction provided by the IGBC access management guidelines and the dire conditions in the LeClerc GBMU, even  temporary increases in road density or decreases in core in the LeClerc GBMU is unacceptable.  Constantly shifting core area boundaries and areas with high road densities is clearly detrimental to grizzly bears and not biologically defensible.   Under the new IGBC Access Management Guidelines, core area boundaries are supposed to be stable and unchanging for at least ten years. 





	4. Limiting road building in Preferred Habitats agreed to by Stimson, is purely discretionary.  The road building is limited to "those roads essential to forest management." (CA at 3(c)(i))  Any logging road Stimson choses to build can be construed as "essential to forest management."  





	5 and 6. The Visual Screening and 40 percent cover stipulations are also purely discretionary and therefore likely ineffective as mitigation.  Furthermore, leaving a vegetative screen ("vegetative screen" is not well defined in either the CA or the BO) between roads and clearcuts ("unless cable logging precludes it"), will not result in a measurable increase in security.  The impacts of the roads and even age harvest will not be remotely offset by visual screening along some roads.  The same holds true for the 600 feet from cover stipulation. (CA at 3(d)(iii))  





	Likewise the voluntary retention of 40 percent cover evenly spaced in the GBMU is unlikely to result in a benefit to the bear.�  These stipulations provide minimal mitigation for the catastrophic effects on high value habitat that will result from the proposed action. 





	The mitigation provided by the CA utterly fails to accomplish its stated purposes in terms of maintaining grizzly bear habitat.  The CA under Stated Purposes (a) states, "[T]his agreement is intended to minimize displacement of bears from Preferred Habitats in Spring Range, to maintain functional female Bear home range in the BMU, and to reduce the potential for human caused mortality...".  Appellants contend that the only "Stated Purpose" it will ensure is that of "maintaining management opportunities on Land managers' lands."





	There is no guarantee that funding will be available for the Forest Service road closures called for in the CA, therefore they may never be implemented.  Furthermore, the CA does not address the probable ineffectiveness of the closures should they be implemented. 





	Violations of road closures in the project area are documented in Table III-10, EA at III-66.  Clearly road closures have been ineffective.  Table III�10 indicates that only 50% of the closures monitored during 8923 days of monitoring met the standard for road restrictions and that 83% of the entries were unauthorized. 





	The EA also provides road monitoring report information for three Grizzly Bear Management Units between 1990 and 1996.  Clearly the non�permit entries increase the more roads are monitored.  For instance in 1990, two sections of the Sullivan road were monitored and of the total non�permit entries, 315 illegal entries occured.  Seventeen roads were monitored in 1995; of the 2,321 total road entries found by the Forest Service, 1856, or 80 percent, were illegal. (EA at B�20 to B�26)  ORV and snowmobile entries also reduce secure habitat in the LeClerc GBMU.





	In addition, the "Roads Scholar Project", an initiative of Predator Project, a non-profit conservation group based in Bozeman, Montana, did an indepth field survey of existing open and restricted (closed) roads in the LeClerc GBMU in 1995.  The effectiveness of various clousure devices was also monitored.  A report on the results of the survey and GIS maps illustrating existing open and closed roads and road densities are attached hereto as Exhibit 6.  The results of Roads Scholar Project's closure effectiveness monitoring, like the Forest Service monitoring, indicates the high incidence of closure breaching in the LeClerc GBMU.  In addition, the Roads Scholar Project ground-truthing effort found roads that the Forest Service did not have in its inventory, indicating that the Total Road Density is higher than the Forest Service calculated. (See page 4 of the Roads Scholar Report)  Overall, the report and maps indicate that road densities are higher and the size of available core is smaller than the Forest Service analysis disclosed.  (See Exhibit 6)


 


5. Basis for Non-jeopardy Finding for Grizzly Bear





	There are five factors that provide the basis for the conclusion in the BO that the level of incidental take as a result of the proposed action and connected actions by Stimson are not likely to result in jeopardy to the grizzly bear: 





	1. Development of grizzly access management standards by the IGBC sub-committee for the Cabinet-Yaak and Selkirk Ecosystems.


	2. a. The designation of certain private sections as Winter Logging Areas (WLAs) in which Stimson has agreed to limit activities during the non-denning season.  The designation of "Effective Security Areas" on federal land. 


	3. Measures provided to improve seasonal secure areas (Spring Range).


	4. Monitoring, annual reports on the effectiveness of guidelines.


	5. The fact that the federal agencies will continue to consult on individual projects. (BO at 34)





	We have addressed the inadequacies of 2 and 3 to provide mitigation for the loss of grizzly bear habitat above.  Our response to 1,4 and 5 follow:  








	1. Reliance on the establishment of access management standard to ensure the recovery of the Selkirk grizzly population appears to be without foundation.  The IGBC access management guidelines were issued in July of 1994.  Three and one-half years later there are still no standards in place for the SE.  In spite of the completion of research specific to the SE and the CYE and the release of draft standards at the 2/27/97 CYE/SE subcommittee meeting, the final setting of the standards appear to be nowhere in sight.  Furthermore, the draft standards are an indication that the final standards may be inadequate to conserve the threatened grizzly bear.  





	4.  Monitoring to determine whether mitigation is accomplishing the goals associated with it is of course necessary.  However, when the efficacy of the mitigation is highly questionable and the existing conditions are highly injurious, as in this case, by the time the monitoring results are available the damage will have been done.  Therefore monitoring cannot be construed to provide any assurance that the bear will be conserved.    





	5.  Future consultation falls in the same category as monitoring.  It will not help diminish the potential and probable harm to the SE grizzly population that will result directly and indirectly from the proposal that is the subject of this consultation.





Caribou





1. Status of the Woodland Caribou





	The U.S. population of the Selkirk mountains woodland caribou was emergency listed as endangered in 1983.  A final ruling of endangered status was published in 1984.  When it was first listed the population was estimated ast 25-30 animals.  According to the BO, the "loss of habitat from timber harvest, wildfire, road construction, and poaching are considered threats to the woodland caribou."  (BO at 8)  Since 1987 ninety-two woodland caribou have been captured in British Columbia and released in the U.S. portion of the recovery area, of which a significant number have been lost, mainly due to predation.  (BO at 9) 





	Of the several distinct seasonal habitats used by the caribou, early winter habitat is the "most important and limited".  Id.  Early winter habitat is mid-slope old growth cedar/hemlock or subalpine spruce/fir habitat types that have a relatively closed canopy (>70%).  Lichen, which is the caribou's main food source at this time of year, is available in these types of forest.  Snow depths are minimized in old growth habitat due to the forest structure, which is important to caribou survival during  early winter.  BO at 10.





	Caribou have a low reproductive rate and calf mortality is high for the first few months of life.  They also have a relatively short life span (8 - 15 years for females, 8 - 12 years for males).  Id.  Factors impeding caribou recovery include habitat modification/loss and fragmentation, predation, illegal killing, and displacement from good quality winter habitat by snowmobiling.  





2. Environmental Baseline for Caribou





	The Molybdenite Caribou Management Unit ("CMU") contains 23,937 acres, 6000 of which are owned by Stimson.  Past logging on federal and private lands within the CMU were "predominately clearcuts that resulted in a high degree of forest fragmentation.  BO at 12.  As of 1991 only 31.8 percent (7,620 acres) of the CMU was in an interior forested condition.  Id.  Natural openings comprised 28% and 41% had been clearcut.  BO at 13.  Caribou have been documented in the eastern portion of the Molybdenite CMU, which is an important area for recovery.  According to the Forest Service the Molybdenite CMU contains only 8600 acres of early winter habitat.  Id.  It is not clear in the BO what this represents in terms of a reduction from historical levels. Roads increase human access and the risk of mortality for caribou. 





	Caribou survival rates have been extremely low since the onset of the caribou augmentation program. Of the sixty cariblou transplanted to the Idaho portion of the Selkirk ecosystem, 35 have died from various causes.  The results of the 1996 winter caribou census by Idaho Fish and Game ("IDFG") reveal that caribou numbers in the Idaho and Canadian portions of the Selkirk recovery area have dropped from a five year average of around fifty animals to a low of 39.  Eleven of the 19 caribou released in Washington in or near the project area are dead.  See Selkirk Ecosytem Project Report, Wayne L. Wakkinen, IDFG, December 1996.  Clearly the high caribou mortality rates and ongoing reduction in preferred caribou habitat indicate that a high level of "take" exists and that the status quo for the Selkirk woodland caribou population is jeopardy. 





3. Effects of Proposed Action on Caribou





	One of the indirect affects of the Forest Service action on caribou will be the harvest of at least 380 acres of early winter habitat.  Although, as the BO points out, this amounts to only 5% of the early winter habitat available (in 1991) in the Molybdenite CMU, there is still cause for concern.  The BO does not disclose what the historical level of early winter habitat may have been.  In addition, the Forest Service has calclated that 360 acres of late winter habitat, 215 acres of spring habitat, 335 acres of summer habitat, and 175 acres of calving habitat will be lost as a result of Stimson's planned logging.  (BO at 24) 





	The road construction associated with Stimson logging will increase the effective road density in the Molybdenite CMU by 14.3 percent over the next ten years.  BO at 24.  More roads will not only increase the risk of mortality from poaching, they also are likely to result in additional snowmobile use, which often displaces caribou from preferred winter habitat.  





	Thus two of the major threats to caribou, loss/fragmentation of habitat and mortality risk from roads, will be increased by the proposed and interrelated actions.  The impacts will clearly increase the "take", exacerbate the jeopardy situation, and delay recovery of the woodland caribou.  The CA fails to provide adequate mitigation for the inevitable impacts on caribou. 





	The BO rationalizes that the level of incidental take as a result of the proposed project is unlikely to jeopardize the woodland caribou for the following four reasons:





	1.  Most early winter habitat is occurs on National Forest lands and the 380 acres of early winter habitat that will be logged by Stimson is only 5% of the early winter habitat available in the Molybdenite CMU.


	2.  Most of the CMU is already fragmented; the 380 acres of early winter habitat to be logged is not in large contiguous stands. 


	3. Although individual caribou may be displaced due to loss of the early winter habitat, causing harm, population numbers are so low that they are not currently limited by habitat.


	4. Logging and road building are unlikely to occur during the winter when the caribou use the early winter habitat, thus harassment of woddland caribou is unlikely.  (BO at 33, emphasis added)





	These four reasons do not constitute an adequate basis for the conclusion that taking of woodland caribou will not be increased and that level of incidental take as a result of the proposed action will not move this population closer to extinction.  





	The BO fails to look at the big picture.  The proposed and interrelated actions will further fragment an already fragmented landscape, reduce important early winter habitat as well as other seasonal habitats, increase the risk of mortality from roads, and has the potential to displace animals from preferred habitat that is necessary for their survival.  The fact that the population is small indicates a failure recover caribou, and should not be used as an excuse for allowing further reduction of habitat.  





Summary





	The Stimson sections that will be roaded and logged as a result of the proposed Cost Share Roads project are ecologically important and biologically critical to T&E (and candidate species).  The proposed and interrelated actions will significantly reduce grizzly bear "core area" in the Leclerc BMU, adversely affect caribou and grizzly bears due to increased road densities, and log important habitat components.  This further degradation and loss of habitat will clearly increase the level of "take" of these species.	 


	The BO's reliance on the Stimson CA and other factors to arrive at a "not likely to jeopardize" finding is arbitrary and capricious and in violation of the ESA, which imposes an affirmative duty on federal agencies to conserve threatened and endangered species.  Federal agencies have a non-discretionary duty under the ESA to ensure a trend toward recovery of listed species.  The Stimson Cost Share Roads proposal has the potential and is likely to move the grizzly bear and the woodland caribou decidedly closer to extinction.  





B. A Habitat Conservation Plan and Takings Permit are Required under Section 10 of the ESA





	Appellants contend that the federal agencies' planned adoption of the Stimson Cost Share Conservation Agreement and issuance of an ESA section section 7 Incidental Take Statement for all of the actions of the non-federal parties under the agreement is in violation of the ESA.  It is highly unlikely that each and every of Stimson's planned entries into 28 of its sections of land in the LeClerc GBMU - all of which are covered by the CA - will require a federal permit.  For those actions that do not require a permit, the incidental taking that results can only be permitted through the significantly more protective section 10 process.  A Habitat Conservation Plan ("HCP") along with acquisition of an Incidental Take Permit from FWS is required under section 10 of the ESA.  Section 10 has more stringent requirements than section 7.  Unlike section 7, section 10 requires public notice and comment on the HCP and that the mitigation measures are fully funded.  It also requires that the anticipated takings be minimized and mitigated "to the maximum extent practicable." (16 U.S.C. 1539(a)(2)(B)(ii))   


	Another factor is the fact that the permit, which allows access across federal lands is just that: a permit to cross federal land.  The permit does not cover the actions of private landowners on their privately owned lands that are likely to result in adverse impacts on threatened and endangered species.  The incidental taking that will result from such actions should be addressed under section 10.  Stimson's plans to enter 28 sections in the LeClerc GBMU (9 of them are in the Caribou Management Unit) in order to construct approximately 50 miles of new road and harvest approximately 5000 acres in prime grizzly bear and caribou habitat 


should have triggered the section 10 process. 





III. The Stimson Cost Share Roads Decision Violates The Forest Service's Legal Obligations Under Both The NFMA and The CWA To Refrain From Actions Which Impair Water Quality, Beneficial Uses And Native Fisheries.





	The Forest Service has an unequivocal duty under both the CWA and the NFMA to comply with water quality standards in managing National Forest System lands.  33 U.S.C.� TA \s "33 U.S.C"� § 1323(a) ("Each department, agency, or instrumentality of the executive [branch] . . . shall be subject to, and comply with, all Federal, State, interstate, and local requirements, administrative authority, and process and sanctions respecting the control and abatement of water pollution"); � TA \c 3 \s "36 C.F.R. § 219.23(d)" \l "36 C.F.R. § 219.23(d)"�36 C.F.R. § 219.23(d) ("Forest Planning shall provide for -- Compliance with requirements of the Clean Water Act, the Safe Drinking Water Act, and all substantive and procedural requirements of Federal, State and local governmental bodies").  This non-discretionary obligation has been recognized repeatedly in the Ninth Circuit and requires the Forest Service to demonstrate compliance with relevant water quality standards before project approval.  � TA \c 1 \s "Northwest Indian Cemetery Protective Ass" \l "Northwest Indian Cemetery Protective Ass\'n v. Peterson, 795 F.2d688, 697 (9th Cir. 1986)"�Northwest Indian Cemetery Protective Ass'n v. Peterson, 795 F.2d 688, 697 (9th Cir. 1986).  See also � TA \c 1 \s "Marble Mountain Audubon Soc\'y v. Rice, 9" \l "Marble Mountain Audubon Soc\'y v. Rice, 914 F.2d 179, 182 (9thCir. 1990)"�Marble Mountain Audubon Soc'y v. Rice, 914 F.2d 179, 182 (9th Cir. 1990); � TA \c 1 \s "Oregon Natural Resources Council v. U.S." \l "Oregon Natural Resources Council v. U.S. Forest Service, 834 F.2d842, 848 (9th Cir. 1987)"�Oregon Natural Resources Council v. U.S. Forest Service, 834 F.2d 842, 848 (9th Cir. 1987).  Furthermore, the Forest Service has an overarching obligation under the NFMA to maintain viable populations of native fish and wildlife species (36 C.F.R. §§ 219.19 and 219.27) and to avoid actions that will result in the trend toward listing of species under the Endangered Species Act.  The Stimson Cost Share Roads Project project violates all of these obligations.





	Alternative B and its connected actions will fail to maintain viable populations of numerous wildlife and fish species that will adversely impacted by the decision to implement Alternative B.  Among them are bull trout, which is proposed for listing, westslope cutthroat, which has been petitioned for listing, and lynx, an official candidate species under the ESA.  The impacts of the proposed action have the capacity to move these species toward listing, a clear violation of NFMA. 





A. Fisheries





	The Stimson Cost Share Biological Evaluation for the Proposed Bull Trout ("BT-BE") was prepared in order to analyse the impacts of the proposed and connected actions on bull trout and to provide a basis for conferencing.  It indicates that LeClerc Creek and its headwater streams provide habitat for the highly imperiled bull trout and westslope cutthroat trout.  (BT-BE at 1, EA at III-30)  Historical records indicate that bull trout were plentiful in the Pend Oreille River in the late nineteenth century and that they provided part of the subsistence diet for the Kalispell Tribe prior to European settlement.  Four dams that were constructed on the Pend Oreille River between 1950 and the 1970's, have had the effect of isolating tributary populations of bull trout, and most likely westslope cutthroat, and reducing the quality of habitat in the River due to the creation of reservoirs.  In addition, eastern brook trout were stocked in LeClerc Creek in 1981 possibly precipitating hybridization with bull trout. (BT-BE at 1,2)  





	These are some of the baseline conditions that have contributed to the trend toward extinction of the LeClerc bull trout population.  Given these irreversible impacts, it is highly important to protect and restore habitat for the LeClerc bull trout population that continues to survive and reproduce there, and above all, avoid further habitat degradation.  The analysis in the BT-BE indicates that habitat in LeClerc Creek is in dire need of restoration and that the effects of the proposed and connected action(s) will further impact this small remnant bull trout population. 





	Addendum Number 3 to the Stimson Cost Share Biological Evaluation for the Proposed bull trout ("BT-BE"), dated February 11, 1998, examines the environmental baseline and the effects of the proposed action on bull trout through a process titled "Making Endangered Species Act Determinations of Effect for Individual or Grouped Actions at a Watershed Scale" (USFWS, 1997) The framework for this process consists of a matrix of pathways and indicators.  It includes important environmental parameters and levels of conditions and type of effect. (BT-BE at 2)





	The matrix has seven pathways which include numerous indicators: (1) Water Quality, which includes temperature, sediment amd chemical contaminents/nutrients; (2) Habitat Access, which includes physical barriers; (3) Habitat Elements: substrate, large woody debris, pool frequency, pool quality, off-channel habitat, refugia; (4) Channel Condition and Dynamics: width/depth ratio, streambank condition, floodplain connectivity; (5) Flow/Hydrology: peak/base flows, drainage network increase; (6) Watershed conditions: road density and location, disturbance history, riparian conservation areas; (7) Population Structure: population size, growth and survival, isolation, temporal variability, population trend, persistence and genetic integrity.





	The preparer of the BT-BE processed all available information


on watershed conditions and bull trout population in LeClerc Creek


through the matrices and indicators in great detail.  It is 


from the description of site-specific conditions in LeClerc Creek


that fish habitat has been seriously degraded in most of the


watershed.  This is due mainly to past road building in riparian


areas, canopy removal as a result of logging and the impacts of


cattle grazing.  It is also readily apparent from the analysis that


the Stimson road construction and resulting logging activities will


further threaten at-risk populations of bull trout and westslope


cutthroat trout.





	This is indicated in Table 2. "The Checklist for Documenting Environmental Baseline and Effects of Proposed Action(s) on Relevant Indicators", which summarizes the findings for LeClerc Creek.  Under Environmental Baseline there are three categories into which the indicators can fall: "Properly Functioning", "At Risk", and "Not Properly Functioning".  Only three indicators out of 24 for LeClerc Creek fall into the Properly Functioning column: chemical contaminents/nutrients, physical barriers, and large woody debris.  The following indicators are checked in the At Risk column: pool quality, refugia, width/depth ratio, floodplain connectivity, peak/base flows, drainage network increase, road density and location, riparian conservation areas, growth and survival, and temporal variability.  The remaining 13 indicators are in the Not Properly functioning category: temperature, sediment, physical barriers, substrate, large woody debris, pool frequency, off-channel habitat, streambank condition, disturbance history, population size, growth and survival, isolation, and persistence and genetic integrity. (BT-BE at 29; Table 2 is attached as Exhibit 7)





	Under Effects of the Action(s) there are three headings; "Restore", "Maintain" and "Degrade".  None of the indicators are checked in the Restore column, indicating that the overall impacts of the proposed action will be entirely negative.  The majority fall into the Maintain column, indicating that most of the habitat parameters and population components classified as At Risk or Not properly Functioning will continue to fall in these categories.  The Degrade column is an indicator of which parameters the Forest Service biologist concluded would be further degraded as a result of the proposed and connected action(s).  The following habitat parameters are checked in the Degrade column: sediment, substrate, refugia, streambank condition.  Population size, growth and survival, and persistence and genetic integrity are also checked. (Id.) 





	For all of these reasons, the Forest Service biologist concluded that "the effects of the proposed action may affect - are likely to adeversely affect the bull trout in LeClerc Creek."  (BT-BE at 28)  This is mainly based on the increase of sediment that will be delivered to the creek as a result of road building, which will entail 32 stream crossings, and timber harvest on Stimson land. �  





	The EA states that one of the major ongoing impacts on fish habitat in the LeClerc Creek watershed is cattle grazing.  The EA states that much of the riparian habitat in the LeClerc Creek watershed is in extremely poor condition, primarily due to cattle grazing.  Stimson plans to construct 21.7 miles of road with at least 32 new road crossings as well as log in riparian areas.  This will provide increased access to water for cattle, thus increasing and expanding their impacts on water quality and fish habitat in LeClerc Creek. The EA states that, 





	"The increase in sediment would enter the stream from new road crossings and possibly from ground disturbance within planned riparian harvest areas.  The duration of the effect [an increase in embeddedness of the spawning substrate] is dependent upon... and any potential use of the new access to water by cattle.  The potential loss of bull trout eggs and fry due to the degradation of the known suitable bull trout habitat downstream from the actions proposed constitutes the degrading effect on the size, survival and persistence of the species in this watershed."  (EA at III�46)  





	The Forest Service has unlawfully approved a project whose cumulative impacts threaten the very survival of the bull trout population which inhabits this watershed.  The Forest Service is not fulfilling its obligation under the NFMA to maintain viable populations of native fish and wildlife species (36 C.F.R. §§ 219.19 and 219.27) and to avoid actions that will result in the trend toward listing of species under the Endangered Species Act.  





	Furthermore, the inevitable impacts of the proposed action directly contradict Washington's Antidegradation Policy in regard to water quality, as well as applicable state water quality standards.  The State has designated fisheries as one of the beneficial uses in LeClerc Creek.  The beneficial use in this case will clearly not be protected and restored as required by Washington's regulations pursuant to the Clean Water Act.  The decision to implement Alternative B violates the Forest Service's legal mandate to comply with water quality standards and protect native fish populations.





	As required by the ESA, when a project "may" or is "likely to adversely affect" a species that is proposed for listing, the Forest Service initiated formal conferencing regarding the project's affects on bull trout.  As discussed above, the conferencing process has not been completed.  Until the Biological Opinion being prepared for conferencing is finalized, the FWS determination as to whether the proposed and connected actions will jeopardize bull trout, should the fish be listed, is not known.  Whether FWS will impose conservation measures to reduce the impacts is also unknown.  





	Appellants have demonstrated in the above discussion on ESA violations that the Forest Service is clearly not "conserving" the threatened grizzly bear and the endangered caribou, which is in violation of NFMA as well as the ESA.





B. LYNX





	The EA states that it is unknown what effects to potential lynx habitat would be from the connected actions of Stimson in the area. (EA at III�76)  However, there is likely to be a significant loss of lynx habitat due to the 21.7 miles of road construction and approximately 2000 acres of harvest on Stimson land.  The EA discusses the habitat needs of lynx, i.e. dependence on old growth spruce/sub-alpine fir and lodgepole habitat types, but fails to include information about the current availability of lynx habitat or the potential of Stimson's activities to eliminate it.  The EA states Stimson is working under a lynx habitat mangement strategy, however, no details were presented regarding this strategy or its effectiveness in protecting lynx habitat.  Clearly the viability of lynx in the project area will be reduced and its continued existence put at risk in the project area as a result of the decision to implement Alternative B. 





	The impacts to numerous other sensitive species from connected actions on Stimson land are "unknown" according to the EA, and therefore not analyzed. (EA at III-77, et seq.) Thus the Forest Service provides no assurance that viable populations of any of the sensitive species present in the project area will be maintained.





C. Wildlife Corridors





	There some discussion in the EA about the advantages of identifying and protecting wildlife corridors or linkage zones.  The EA discusses the fact that established, protected linkage zones can reduce the the negative effects of habitat fragmentation. (EA at III�67)  There is no further reference to linage zones beyond this limited discussion.  The EA, CA and DN fail to identify and provide protection for wildlife corridors, which are widely recognized to be an essential habitat component for wide-ranging species such as grizzly bear and caribou.  Without protected linkage zones populations of these species are unlikely to persist in the long term.  Failure to identify and provide protection for travel corridors in the project area is therefore in violation of NFMA.   





IV. ANILCA ISSUES 





	ANILCA directs the Forest Service to provide access to landlocked private parcels for the reasonable use and enjoyment of the property owner, but only in compliance with Forest Service rules and regulations and expressly subject to those terms and conditions prescribed by the agency.  16 U.S.C. § 3210(a); � TA \c 3 \s "36 C.F.R. § 251.114(f)(2)" \l "36 C.F.R. § 251.114(f)(2)"�36 C.F.R. § 251.114(f)(2); � TA \c 1 \s "Adams v. United States, 3 F.3d 1254, 125" \l "Adams v. United States, 3 F.3d 1254, 1258©59 (9th Cir. 1993)"�Adams v. United States, 3 F.3d 1254, 1258-59 (9th Cir. 1993); � TA \c 1 \s "Mountain States Legal Foundation v. Espy" \l "Ã_ÃMountain States Legal Foundation v. EspyÄ_Ä, 833 F. Supp. 808, 820(D. Idaho 1993)"�Mountain States Legal Foundation v. Espy, 833 F. Supp. 808, 820 (D. Idaho 1993).  Thus, authorization for the Stimson Cost Share Roads Project must still comply with all environmental law requirements to which the Forest Service is subject by law, including but not limited to, the Endangered Species Act, the National Forest Management Act and the Clean Water Act.





	Under ANILCA the Forest Service has the authority to establish "terms and conditions" associated with access that protect the environment yet still allow reasonable use of private land.  By capitulating to Stimson's demands, which resulted in reliance on the inadequate measures contained in the Conservation Agreement to provide protection for threatened and endangered species' habitat, and failing to provide terms and conditions that would protect habitat for candidate species, the Forest Service is in direct violation of the Endangered Species Act, the National Forest Management Act and the Clean Water Act.    





V. COST-SHARE/ ECONOMICS ISSUES 





	Appellants contend that the Stimson Project should not be a cost�share project.  Cost Share agreements can only be signed in situations where "both parties will benefit", i.e., the roads in question will be useful to both parties.  





	The Forest Service maintains that the proposed cost share roads will be needed for future management of public lands. To substantiate this claim the agency cites the consistency of the proposed roads with the 1980 Hungry Mountain Transportation Plan, the 1984 Mineral TP, and the 1992 White Man and Mineral TP.





	Appellants contend that these roads will not be needed for management in this area and indeed, will impose costs on the public for their construction and maintenance as well as mitigation costs for the resultant ecological damage inflicted on critical habitat. The Forest Service will not "benefit" from the proposed roads... these roads will constitute rather, an extreme liability on future management options in this area.





	The Forest Service cannot arbitrarily defer to antiquated transportation plans in making management decisions for public land.  The above mentioned plans, for instance, actually propose a road density network far above levels permitted today considering the existence of the area's Management Situation 1 status (grizzly bear to be accorded priority in all management decisions), grizzly and caribou management areas, INFISH, ICBEMP, and constraints likely to be  imposed by the proposed listing of bull trout.





	Certainly the Forest Service would not presume to use the TP'S to justify overriding more recent environmental legal constraints. These constraints also impact the application of the Colville Forest Plan objectives in all relevant management areas.





	Not only has the agency's management emphasis changed over the


intervening years, but the demands of the proposed Conservation Agreement (CA) virtually assure that the Forest Service will not be able to log or engage in management activities that would require the proposed roads in this area.  The CA (if signed) will necessitate that the agency alter its management priorities to accommodate and mitigate for the activities of Stimson Lumber Company; ie: ensuring "Effective Security Areas", net Core, road density limits, etc.  Other administrative use restrictions attributable to T&E species habitat will also preclude future Forest Service management in this area.





	In the EA (1�9), the Forest Service states that "Roads built on National Forest System lands that access private inholdings would be paid for by the private landowner, unless the Forest Service expects to use the same access routes for management activities on National Forest system lands within the next ten years. "








	In personal conversations with Sullivan Lake Ranger District ("SLRD") Resource Forester Kim DiRienz on April 8, 1998 and with SLRD silviculturist Amy Dillon on April l0, 1998, Mark Sprengel asked if the Forest Service had any plans to access the area using the proposed Stimson Cost Share roads in the next ten years.  Both Ms DiRienz and Ms Dillon stated that there were no plans to enter


this area for management activities in the next 3 years and stated that there were no plans proposed or in existence beyond that time frame to enter this area.





	Quite simply, the constraints imposed by the BMU, CMU, INFISH, the areas MS1 status, ESA regulations regarding T&E species, and policy objectives imposed by the ICBEMP as well as the proposed Conservation Agreement restrictions affecting management activities in this area all effectively preclude future Forest Service management that would require the proposed roads.


�



	The Forest Service must, according to the full disclosure intent of NEPA, show why the agency needs these roads and for what management activity over the next 10 years.  The Forest Service must be capable of justifying the cost share aspect of this proposed agreement.  The agency cannot simply state that proposed roads are "anticipated to be used." (EA at I�9)





	Appellants contend that based on the evidence, they will not be needed and indeed, will constitute a significant liability to the public in the form of economic and ecological costs imposed by their construction.  US taxpayers should not have to bear the cost of subsidizing a private corporation's access to corporate fee lands.





	Stimson Lumber Company must pay for the full costs of any road


construction to access and within their inholdings.  Based on existing law, the Stimson Project does not qualify as a "Cost Share" project and the Forest Service must withdraw from the proposed cost share agreement. 





VI.  NOXIOUS WEEDS





	The Forest Service has failed to adequately adress the severe problem of noxious weeds in the Project Area.  The EA does an adequate job of discussing the problem of noxious weeds in a general way but fails to do an analysis of the probable specific impacts of noxious weeds on forage, erosion, riparian areas, stream configuration, biological diversity and habitat for threatened and endangered species.  The BE for bull trout, the EA watershed assessment, the BE for wildlife, and EA discussion on soils, fire risk, recreation, etc., all fail to discuss the impacts weed incursion is presently having and fail as well to address the projected impacts that potential weed incursions resulting from the project will have on these resources.  It is not clear what preventative measures will be employed to minimize the spread of established weed species and incursion of new species as a result of the Stimson Cost Share proposed action.





	The Forest Service addresses weeds in the EA in terms of "rate of spread" which does not reveal specific impacts of continued noxious weed incursions.  Sharon Sorby, Co-ordinator of the Pend Oreille Noxious Weed Control Board, states that "rate of spread" words like "moderate" and "slightly" are "throw away words" having no meaning without defining parameters. (pers. commm. with Mark Sprengel)  Ms. Sorby also questions the Forest Service assessment that the Indirect Effects of this project would only result in a "moderate" increase in the spread of established invader species.  She believes the increase would be "high", defined as: "every suitable and available site would be occupied with spotted knapweed and the hawkweeds (established weed species in Pend Oreille County) within 5 years." (pers. comm.)  It is readily apparent that further analysis is required on this issue.  NEPA requires a full disclosure of the environmental impacts resulting from a proposed action.





	REQUEST FOR RELIEF





	For the reasons stated above, the Regional Forester should remand the EA, FONSI and Decision Notice to Mr. Vaught, who should: (1) Withdraw the decision until conferencing on the bull trout is completed and the Conservation Agreement is finalized and signed; (2) Prepare an environmental impact statement which includes additional analysis of the direct, indirect and cumulative impacts of the entire project (including all connected road construction and logging planned on Stimson lands) on, without limitation, roadless area characteristics, water quality and fisheries, and grizzly bear, caribou, bull trout and sensitive species populations, as well as consideration of a reasonable range of alternatives; and (3) Until a proper environmental analysis is completed for this project, the Stimson Cost Share Roads decision should be stayed in its entirety.  Implementation of this project without further environmental analysis and impacts disclosure violates the Forest Service's obligations under the National Environmental Protection Act, the Endangered Species Act, the National Forest Management Act and the Clean Water Act.








				For the Appellants,





				


				                  		              


				Liz Sedler, President 


				Alliance for the Wild Rockies
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	LIST OF EXHIBITS





1. Page 781 of the Stimson Cost Share Roads Analysis File.





2. Page 772 of the Stimson Cost Share Roads Analysis File.





3. Appendix B to the June 20, 1997 US Fish and Wildlife Service Biological Opinion for the Stimson Cost Share Roads Project.





4. Figure 5, Pre-Access Core Map, Plum Creek Timber Company.





5. Figure 6, Post-Access Core Map, Plum Creek Timber Company.





6. Road Scholar Report on results of Road Scholar monitoring of roads in the LeClerc Grizzly Bear Management Unit and "Moving Window" GIS maps of the LeClerc GBMU.





7. Table 2 from the Stimson Cost Share Biological Evaluation for the Proposed Bull Trout.  





    �  The Cabinet-Yaak and Selkirk Ecosystem Recovery Areas were combined under one subcommittee due to their small size and geographic proximity.


    �  A definite grizzly bear preference for core areas >2500 acres was established in both the South Fork Flathead and CYE/SE studies.  Appellants contend that it is not biologically defensible to include areas <2500 acres in core area calculations.


    �  Rick Mace is one of the Montana Fish Wildlife and Parks grizzly bear biologists who conducted the grizzly bear research in the South Fork Flathead.


    �  Forty percent cover may or may not be adequate.  Neither the BO or CA present a biological basis for the conclusion that 40% cover is adequate for grizzly bears.  Granted that 40% cover is probably better than 0% cover, the FWS has not demonstrated that 40% cover creates conditions that are conducive to recovery. 


    �.  Appellants take issue with the conclusion in the BT-BE that numerous other habitat paramters and indicators, i.e., temperature, large woody debris, pool frequency, pool quality, peak/base flows, road density, disturbance history, and riparian conservation areas, will not be degraded by the proposed action.  The EA and other documentation indicate that there will be substantial canopy removal (2000 acres accordng to the EA at II-5) which will increase peak flows, causing greater channel instability and bedload movement, thereby reducing pool frequency and quality.  There will also be riparian harvest which will likely reduce large woody debris recruitment and the integrity of riparian habitat conservation areas, and raise stream temperatures.  Road densities will clearly increase with the construction of an estimated 21.5 miles of road (EA at II-5), and finally, the road construction and 2000 acres of logging will clearly increase the total ground disturbance in the LeClerc watershed. 
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