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CAET-USDA, Att. Planning Rule Forest Service USDA

200 East Broadway, Room 103 P.O. Box 7669 Missoula, MT 59807



January 14,  2000



Dear Planners:



Please accept the following supplemental comments to the Proposed Rule changes to the National Forest System Land and Resource Management Planning (U.S. Forest Service-USDA) on behalf of Friends of the Wild Swan, Montana Ecosystems Defense Council and Swan View Coalition.



The two primary statutes that govern the management of our National Forests are the National Environmental Policy Act (NEPA) 42 U.S.C. § 4321-4347, and the National Forest Management Act (NFMA) 16 U.S.C. §1600-1687.  These two intertwined environmental laws form the procedural path the Forest Service must follow when making management decisions that affect national forest system lands.  One of the most important elements common to both statutes is the requirement of full public participation in agency management decisions.  Consistent with NEPA's goal of public-private cooperation in environmental protection, the public must be given the opportunity to review, comment on, and appeal when necessary forest management decisions by the U.S. Forest Service - USDA.



Tiering



We feel that the proposed NFMA regulations are an attempt to legitimize an unlawful tiering practice which encourages the Forest Service to sidestep the National Environmental Policy Act (NEPA) process when conducting planning decisions that may significantly affect the human environment.



For some time now, the Forest Service has been tiering to "area analysis"

procedures and documents that significantly change the Desired Future Condition (DFC) from specific management direction outlined in Land and Resource Management Plans (LRMPs).  In most cases, the development of radically new Desired Future Conditions was done without full public participation, alternatives and other basic, mandatory NEPA safeguards.



Sometimes these area analyses have been called Landscape Analyses (LAs) or Integrated Resource Analyses (IRAs).  Now in the Proposed Rule, they appear to be referred to as broad-scale assessments.  Whatever you call them, they fail to comply with the basic provisions of NEPA.  Where the Forest Service routinely gets into trouble is when site-specific projects are tiered to new DFCs - agency decisions -  embodied in LAs or ISAs.



The Forest Service cannot tier to site-specific decisions made in a document that has not followed the provisions of NEPA.   All Forest Service planning decisions must go through the NEPA processes.  To change the DFC, a Forest Plan amendment is required, which in turn requires NEPA.  The Forest Service cannot simply create new LRMP management direction without NEPA.   See 40 C.F.R. §§ 1500.4(i) and (j), 1502.4(d), 1502.20, 1502.21,

1508.28; and 48 Fed. Reg. 34263, 34265 (July, 28, 1983) for current tiering regulations.



The Forest Service is using a documents that have not gone through the public participation process to alter management direction established in the LRMP.  The LRMP is the basis of actions taken relating to site specific projects.  The Administration cannot summarily insert a loophole into the NFMA that allows the Forest Service to sidestep NEPA requirements whenever it wants to change LRMPs.



This practice of decoupling NEPA from NFMA procedures is an inappropriate application of the NFMA monitoring and evaluation process.  The Forest Service is required by law to conduct monitoring and evaluation. 16U.S.C.

§1604(g)(3)(C).  In LRMP monitoring and analysis documents the Forest Service is simply supposed to analyze  1) the condition of the Forest, 2) the effects of management practices, and 3) serve as the basis for recommendations for changes in management direction based upon data and findings.  All findings are to be reported annually and at 5-year intervals.   New management direction may not be implemented until a Forest Plan amendment or revision is conducted through NEPA.



Section-by-section review and comments



The Proposed Regulations attempt to codify unlawful practices in the following sections:



*       Section 219(a)92)(iv) Comment:  Plans should include measures for evaluating whether stewardship goals have been achieved.



*       Section 219.2 Goals and principles for planning 219(e)(1).

Comment:  The NEPA process, including public participation and review, must be followed in this ongoing, adaptive process.



*       219(e)(2)(i)  Guiding principles.

(1) Planning organizes around a collective vision of the desired condition.

The desired condition and the outcomes associated with it should serve as the central reference points for planning and management of national forest system lands.

Comment:  If desired conditions are the central reference points for planning and management of our national forests, they cannot be changed without NEPA (adequate scientific analysis, public input and a broad range of alternatives).



*       219(e)(2)(iv) Planning must be done expeditiously.

Comment:  This sounds like illegal "streamlining."  It is unclear what the formal adoption of small landscape plans involves.  This section of the rule  discusses the LRMPs, not small landscape plans or site-specific projects.



*       219(e)(2)(v)  Plans should be dynamic and adaptable.

Comment:  We agree, however, plans cannot be changed, and new desired conditions cannot be decided, without going through the amendment or revision process.



*       219.3(a)  The planning framework set out in this part outlines a flexible procedure ... collaboratively developed landscape goals.

Comment:  Flexibility in planning is one thing, but collaboratively developed landscape goals cannot be implemented on the ground without first being incorporated into the LRMP through amendment or revision and full NEPA compliance.  NEPA is a process for all the public; a mandatory duty and process and cannot be replaced by collaboration alone.



*       219(a)(3)  Plan decisions that guide future agency actions within units of the National Forest System reside in LRMPs.

Comment:  This statement further supports our position that desired conditions are agency decisions that guide future agency actions reside only in LRMPs, and can be changed only through amendment or revision.



*       219.3(a)(5) The planning framework is a continuous cycle of engaging the public, and progressively improving land and resource management through plan amendments or revisions and site specific projects to achieve the desired conditions as articulated in land and resource management plans.

Comment:  We concur.  Site-specific projects can only implement the desired conditions articulated in LRMPs.  The use of site-specific projects to implement DFCs established in landscape analyses constitutes unlawful tiering.



*       219.3(c)  Key elements.

Comment:   It is difficult to determine where all of these elements fit into the decision-making and "integrated resource management" planning processes described in the NFMA.  I believe the reference for the broad-scale assessments is incorrect.  See 219.4.  Nothing about broad-scale assessments appears appears in this section.  Without question, monitoring and evaluation are key elements of management planning and decision-making, but clearly broad-scale assessments are not decision-making documents, and therefore should never determine the desired future conditions of the forest.  Make recommendations, yes.  Make decisions, but never without LRMP amendment or revision procedures under NEPA.



*       219.5  Information development and interpretation.  The findings, recommendations, or other reports from inventories, broad-scale assessments, local analyses, or other studies are used to characterize current conditions and to help to make informed decisions about management activities, such as resource protection and watershed restoration, and should be readily available to the public.  The results from inventories and broad-scale assessments, local analyses, and other studies are not proposed actions or decisions subject to NEPA procedures.

Comment:  This is where the agency is attempting to codify the illegal practice described above.  All actions (decisions) ar subject to NEPA.



We strongly opposed the inappropriate use of assessments, analyses, inventories or other studies to make decisions such as changes in management direction, goals and/or desired condition.  As discussed above, the agency cannot make these types of decisions without going through the NEPA public participation and review process.  Assessments, inventories, analyses and studies are not decision-making documents and are not subject to NEPA.  However, it must be clarified that findings and recommendations in these documents may not change the desired future condition, goals or management direction of the LRMP without a revision or amendment process.

In order to prevent the Forest Service from continuing this illegal practice, the proposed regulations must be made crystal clear.  It must also be made clear that changes to desired conditions, goals, objectives, and standards are not simply clarifications  the Forest Service can use as excuses to attempt to exempt its actions from NEPA review.  Any recommendations, findings or conclusions that change (expand, narrow, eliminate, add to) these decisions are new decisions and must go through NEPA amendment or revision procedures.



*       219.5(a)(2)(i)  These findings and conclusions may be used by the responsible official to develop proposals for LRMP amendments or revisions, or in making site-specific decitions, including authorizations for land uses.

Comment: This is the same codification of the agency misuse of the analysis and tiering procedures.  If allowed to stand, the Forest Service will use these regulations to continue their unlawful practice of changing the management direction of the LRMP by declaring that the new desired conditions, goals, or objectives in the broad-scale assessment are findings or conclusions based on historic conditions (undefined) and will be used in making site-specific decisions, including authorizations for land uses.

This has been happening on many forests in Montana and Idaho without the changed desired conditions going through any NEPA review procedure.



The same argument is made for local analyses in 219.5(b) and for 219.6.  We believe that there is far too much room for agency abuse here. According to these provisions, the Forest Service may simply take the recommendation of a change in desired condition or management direction established in an analysis or assessment and implement it through a site-specific project, without going through the proper NEPA procedure to amend or revise the LRMP.



*       219.6(b) Published agency procedure.

Comment:  The Rule should not allow for an exception here.  As stated previously, this is a loophole to sidestep public involvement in planning and management decisions, and an abuse of the public trust.  This seriously undermines the concept of "the people's forest."



*       219.7. Plan decisions that guide future actions.

Comment:  The labeling of desired resource conditions, goals, objectives, standards, and guidelines as decisions is important in preventing agency abuse of proper tiering procedures.



*       219.11 Monitoring and evaluation.  Monitoring and evaluation aids in the identification of topics of general interest or concern, the development of assessments, and in the amendment or revision of land and resource management plans or in the selection of site-specific projects.

(a) The responsible official ensure that monitoring information is used to determine:

(3) If key assumptions underlying plan decisions in the land and resource management plan remain valid.

Comment:  Monitoring and evaluation are key planning elements that can make findings, conclusions and recommendations regarding whether or not the desired conditions are appropriate for the LRMP or project area. Monitoring and evaluation documents cannot independently change the LRMP.



*       219.11(b)  Responsible officials must provide appropriate opportunities for the public to be involved in monitoring and evaluation as well as utilize scientists in monitoring and evaluation.

Comment:  We support the involvement of the public in monitoring and evaluation, but this cannot be used as a substitute for NEPA in planning.

Just because the public was involved in monitoring and evaluation, does not mean that the conclusions regarding new desired conditions are exempt from NEPA.  Annual reporting is a must to make monitoring work.



*       219.12(b) Cooperatively developed landscape goals.

(1) Using information from broad-scale assessments or other available information, the responsible official should seek to initiate or seek to join on-going collaborative efforts to develop or propose landscape goals for ecological units.  The responsible official and those involved in planning should invite and encourage others to engage in the collaborative development of landscape goals.

(2) The responsible official should consider cooperatively developed landscape goals within the framework for planning as a topic of general interest or concern.

Comment:  No problem.  However, this does not give the Forest Service a green light to use landscape goals to replace the goals or desired conditions of the LRMP without conducting proper NEPA analysis and disclosure.  Collaboration supplement the NEPA process, but cannot be substituted for NEPA.



Conclusion



We urge you retreat from your attempt to codify the current inappropriate use of IRAs and LAs to sidestep NFMA and NEPA procedures.  Allowing the practice of setting new desired future conditions and land management direction in landscape analyses is illegal.  It should not be allowed under any condition.  We urge you to make it clear that the only way the Forest Service may change, add, or delete a goal, standard, objective, or desired future condition is through amendment or revision, following NEPA procedures.



Thank you for the opportunity to submit these supplemental comments.



Sincerely,





Steve Kelly for Friends of the Wild Swan, Swan View Coalition and Montana Ecosystems Defense Council Phone/Fax:  (406) 586-0180 P.O. Box 4641 Bozeman, MT  59772






